RNATIONA

REVIEW

of the Red Cross

Humanitarian debate: Law, policy, action

Migration and
displacement



INTERNATIONAL

of the Red Cross

CONTENTS

Migration and displacement

1 Editorial: Migration and displacement: Humanity with its back to the
wall
Vincent Bernard
Voices and perspectives

13 «All | want is to know”: Testimonies of the Families of Missing
Migrants in Zimbabwe

17  Interview with Filippo Grandi
United Nations High Commissioner for Refugees
Perspectives from the National Societies

31 Mobilising the Movement: Australian Red Cross, migration, and the
role of the Red Cross and Red Crescent Movement around
humanitarian response
Vicki Mau

43  British Red Cross response to young migrants in Calais, France
Debbie Busler

53  Assistance for and protection of migrants: Experience of the
Honduran Red Cross
Arnaldo Ponce and Norma Archila
Photo gallery

63  Displacement in Nigeria: Scenes from the northeast



Volume 99 Number 904

Articles published by the Review reflect the views of the

author alone and not necessarily those of the ICRC or of
the Review. Only texts bearing an ICRC signature may be
ascribed to the institution.

Migration

75 Between hospitality and asylum: A historical perspective on
displaced agency
Elena Isayev

99  Addressing the protection and assistance needs of migrants: The
ICRC approach to migration
Stéphanie Le Bihan

121 The protection of migrants under international humanitarian law
Helen Obregon Gieseken

153 Some reflections on the IFRC’s approach to migration and
displacement
Sebastien Moretti and Tiziana Bonzon

179 Migration and data protection: Doing no harm in an age of mass
displacement, mass surveillance and “big data”
Ben Hayes

211 Obligations of transit countries under refugee law: A Western
Balkans case study
Pavle Kilibarda

241 In the name of (de)securitization: Speaking security to protect
migrants, refugees and internally displaced persons?
Faye Donnelly
Internal Displacement

263 Protecting internally displaced persons: The value of the Kampala

Convention as a regional example
Adama Dieng



Volume 99 Number 904

Articles published by the Review reflect the views of the

author alone and not necessarily those of the ICRC or of
the Review. Only texts bearing an ICRC signature may be
ascribed to the institution.

283

Specificities and challenges of responding to internal displacement
in urban settings
Angela Cotroneo

Selected articles on humanitarian action

319

Do no harm: A taxonomy of the challenges of humanitarian
experimentation

Kristin Bergtora Sandvik, Katja Lindskov Jacobsen and Sean Martin
McDonald

Reports and documents

345
359
365

421

433

447

Note on migration and the principle of non-refoulement, ICRC, 2018
ICRC policy paper on immigration detention

Translating the Kampala Convention into practice: A stocktaking
exercise

Forced to flee: A multidisciplinary conference on internal
displacement, migration and refugee crises, SOAS University of
London, Arts and Humanities Research Council, University of Exeter,
British Red Cross and ICRC

Aide-memoire: Operational guidance on maintaining the civilian and
humanitarian character of sites and settlements

What’s new on How does law protect in war? Online: Annual update
on case studies published from January to December 2017



Volume 99 Number 904

Articles published by the Review reflect the views of the
author alone and not necessarily those of the ICRC or of
the Review. Only texts bearing an ICRC signature may be
ascribed to the institution.

Books and articles

453 Refugees in Extended Exile: Living on the Edge
Jennifer Hyndman and Wenona Giles
Book review by Catherine-Lune Grayson

459 The Arms Trade Treaty: A Commentary

Andrew Clapham, Stuart Casey-Maslen, Gilles Giacca and Sarah Parker
Book review by Margherita D 'Ascanio

463 New publications in international humanitarian law and on the
International Committee of the Red Cross






REVIEW

Vincent Bernard, Editor-in-Chief

Crowds of people on the move with their bundles of possessions, young men
frantically scaling fences, boatloads of women and children pummelled by the
waves, bodies washed up the beach, camps with endless rows of tents and chaotic
shanty towns stretching as far as the eye can see, transit centres where hopes
fade, humiliated workers forced to do jobs nobody else wants, mothers waiting a
lifetime in vain for news of daughters or sons who left to seek their fortune
elsewhere. These are some of the images that might come to mind when
picturing the plight of uprooted people around the world.

Several months ago, the attention of Europe and the world was focused on
the crisis that began to unfold in 2015 as millions of Africans, Afghans, Syrians and
Iraqis attempted to cross the Mediterranean, fleeing conflict and poverty. The crisis
continues but the media spotlight has shifted to the ordeal suffered by people
displaced from the cities of Iraq and Syria and to US migration policy, in
particular the plans to build a wall on the border with Mexico. As we write, the
headlines are dominated by the situation in Myanmar and its neighbouring
countries as an entire people flees. On the other hand, there are other places in
Africa, Central and South America, where such crises do not make headlines. The
never-ending string of such dramas and the masses of people uprooted from their
homes on a scale not witnessed since the Second World War have prompted the
Review to devote another issue to the topic of displacement and migration.!

The brunt of the “migration crises” is borne not by countries in Europe and
North America, as many journalists and politicians are wont to suggest, but by host
countries in the South and, most importantly, by the families, single adults and
children lost in the multitude who have set out on a journey into the unknown,
leaving everything behind. These crises are just the tip of the iceberg, the
predictable consequences of an endless succession of conflicts and disasters and
persistent underdevelopment.

While migrants arriving on the doorsteps of destination countries are
undoubtedly the most visible manifestation, there are millions more people
displaced within their own countries facing the same difficulties. Why do these
people leave their homes, exposing themselves to so many risks? What can be
done to help them resume normal life?

1 Previous issues of the Review have been devoted to refugees in armed conflict (“50th Anniversary of the
1951 Refugee Convention: The Protection of Refugees in Armed Conflict”, Vol. 83, No. 843, 2001) and
displacement (“Displacement”, Vol. 91, No. 875, 2009).

© icrc 2018 1
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A brief history of hospitality

History is studded with stories of forced displacement featuring persecuted religious
minorities, civilians fleeing bombed cities, expelled political opponents and entire
communities driven from their lands by war or famine, and each time they put
the humanity of those they encounter along the way to the test.

Exoduses of the past are remembered through tales of the suffering
experienced by those exiled, but also of the exceptional resources they
summoned from within to overcome the difficulties encountered and the degree
of generosity or hostility with which they were received by their hosts. We are
required by the most basic sense of humanity to help those fleeing for their
lives as best we can, welcoming them to stay for some time or for good. In legal
terms it is a duty to rescue and not doing so constitutes a failure to render
assistance to a person in danger, which constitutes a crime in many civil law
jurisdictions. History is rife with examples of peoples that have opened their
arms to foreigners and seen their cultures greatly enriched as a result. There is
much to be learned from studying the history of crises and hospitality. With
this in mind, the Review and the International Committee of the Red Cross
(ICRC) mission to the United Kingdom, together with the Arts and Humanities
Research Council, jointly organized the conference “Forced to Flee” in London,
with a view to looking at the history of the response to population movements
and drawing lessons for the present.? This history shows how successive crises
have progressively brought about innovations in the international response in
terms of transnational governance and humanitarian standards and best
practices based on experience.

The idea that a person in danger should not be turned away but should
be offered hospitality is very ancient. The right to asylum was recognized by the
Greeks (asylon — inviolability) and the Romans (asylum) in certain sanctuaries,
and later by Christians in churches. Judaism, Christianity and Islam all
feature flight from persecution in their founding stories: the exodus of the
Hebrews, led by Moses, to the promised land; the flight of the Holy Family
to Egypt to escape persecution by King Herod; and the hegira, the flight of
the Prophet and his followers from Mecca to Medina, marking the beginning
of the Islamic era.

This principle was put forward as an international rule for the first time by
Grotius (1583-1645), a Dutch jurist who was himself in exile in Paris at a time when
large migration movements were under way, mainly as a result of religious
persecution (Jews and Muslims in Spain, Catholics in England, Protestants in
France, etc.). In his legal masterpiece De jure belli ac pacis (On the Law of War
and Peace), Grotius wrote:

2 See the report in this issue of the Review, also available at: www.icrc.org/en/international-review/article/
forced-flee-multi-disciplinary-conference-internal-displacement (all internet references were accessed in
February 2018).


http://www.icrc.org/en/international-review/article/forced-flee-multi-disciplinary-conference-internal-displacement
http://www.icrc.org/en/international-review/article/forced-flee-multi-disciplinary-conference-internal-displacement
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Furthermore a permanent residence ought not to be denied to foreigners who,
expelled from their homes, are seeking a refuge, provided that they submit
themselves to the established government and observe any regulations which
are necessary in order to avoid strifes.?

This principle today forms the basis for the international rules that protect refugees,
a term that comes from the Latin verb fugere, meaning “to flee”. The 1793
constitution of revolutionary France introduced the idea of the country as a land
of asylum for political opponents. Article 120 states that the French people will
“give asylum to foreigners banished from their homeland for the cause of
freedom and deny asylum to tyrants”.*

The French Revolution ushered in a century of revolutionary and
nationalist upheaval, with its famous emigrés and expelled citizens (such as Victor
Hugo, Karl Marx and Chopin) but also its great social movements and large-scale
migration. The First World War marked the start of the age of mass population
movements that we continue to witness today. The ideological, social and
territorial shockwaves it sent around the world were to trigger a series of major
exoduses, including the Armenians and Greeks from Anatolia, the White
Russians, and the Turks from Greece. It was in response to these crises that the
foundations of the current international asylum system were laid in the 1920s.
The famous Nansen passport, named after the first High Commissioner for
Refugees and issued to Russians and Armenians who had been left stateless, was
the hallmark of the response to these events. It was also at this time that efforts
aimed at professionalizing humanitarian action really got under way in order to
address the scale of the challenges posed. In an attempt to break through the
indifference of populations still picking up the pieces after the Great War,
humanitarian organizations resorted to the use of “propaganda”. The ICRC, for
example, took advantage of the cinema boom to promote its action to assist
refugees and prisoners of war awaiting repatriation.”

The Second World War was to trigger unprecedented population
movements within and between countries in Europe and elsewhere: the “exodus”
of French and Belgian nationals in 1940, the displacement of millions of Germans
following the fall of Nazism, and the odyssey of Shoah survivors, symbolized by
the voyage made by the passengers of the Exodus in 1947.

The adoption of the four Geneva Conventions in 1949 and their Additional
Protocols in 1977 reinforced the protection of civilians in armed conflicts. Under
international humanitarian law (IHL), the forced displacement of the population

w

Hugo Grotius, De jure belli ac pacis, Book II, Ch. 2, XVI.

4 See, Art. 120 of the “Declaration des droits de ’homme et du citoyen”, French Constitution of 24 June
1793, available at: www.conseil-constitutionnel.fr/conseil-constitutionnel/francais/la-constitution/les-
constitutions-de-la-france/constitution-du-24-juin-1793.5084.html.

5 Enrico Natale, “Quand I’humanitaire commengait a faire son cinema”, International Review of the Red

Cross, Vol. 86, No. 854, June 2004; ICRC, “Humanitarian Action and Cinema: ICRC Films in the

1920s”, news release, 18 April 2005, available at: www.icrc.org/eng/resources/documents/news-release/

2009-and-earlier/6bkkyc.htm.


http://www.conseil-constitutionnel.fr/conseil-constitutionnel/francais/la-constitution/les-constitutions-de-la-france/constitution-du-24-juin-1793.5084.html
http://www.conseil-constitutionnel.fr/conseil-constitutionnel/francais/la-constitution/les-constitutions-de-la-france/constitution-du-24-juin-1793.5084.html
http://www.icrc.org/eng/resources/documents/news-release/2009-and-earlier/6bkkyc.htm
http://www.icrc.org/eng/resources/documents/news-release/2009-and-earlier/6bkkyc.htm

International Review of the Red Cross

is prohibited and civilians may only be evacuated to protect their security or if
imperative military reasons demand it.°

It was also at the end of the Second World War that the current system of
protection for refugees was put in place with the adoption of the 1951 Refugee
Convention. Its definition of the term “refugee” remains valid today. According
to this definition, a refugee is any person who,

owing to well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is
outside the country of his nationality and is unable or, owing to such fear, is
unwilling to avail himself of the protection of that country; or who, not
having a nationality and being outside the country of his former habitual
residence as a result of such events, is unable or, owing to such fear, is
unwilling to return to it.”

Although the Convention has often been criticized for its limitations in respect of
mass population movements, the broad criteria it sets out have allowed the
interpretation of refugee status to evolve with successive crises.

In recent decades, the plight of people displaced within their own country
has become a major concern, heightened by the fact that today’s conflicts tend to be
protracted, preventing displaced populations from returning to their homes. The
world only began to realize the extent of the problem of internal displacement
when Guiding Principles were adopted in 1998% and efforts were undertaken to
start documenting the problem.® The fact that internally displaced persons (IDPs)
stay in their country of origin means that they remain, in theory, under the
protection of their own government. They are not therefore granted a specific
legal status under international law, as refugees are. This is why the adoption of
the first binding regional instrument concerned with assistance and protection for
displaced people in Africa—the Kampala Convention —has been hailed as a
major achievement.!?

6 In this regard, see Geneva Convention IV, Arts 49, 147; Additional Protocol I, Art. 85 (4) (a); Additional
Protocol II, Art. 17; customary IHL Rules 129 (act of displacement) and 130 (transfer of own civilian
population into occupied territory); and other customary IHL rules specifically dealing with displaced
persons under IHL — Rules 131 (treatment of displaced persons), 132 (return of displaced persons) and
133 (property rights of displaced persons), available at: ihl-databases.icrc.org/customary-ihl/eng/docs/
v1_rul.

7  Convention relating to the Status of Refugees, 189 UNTS 150, 28 July 1951 (entered into force 22 April
1954), Art. 1.

8  UN Office for the Coordination of Humanitarian Affairs, Guiding Principles on Internal Displacement, UN
Doc. E/CN.4/1998/53/Add.2, 11 February 1998.

9  The role of collecting and analyzing data on all situations of internal displacement was entrusted to the
Internal Displacement Monitoring Centre (IDMC) in 1998. For more information, see the IMDC
website, available at: www.internal-displacement.org/about-us/.

10 African Union Convention for the Protection and Assistance of Internally Displaced Persons in Africa
(Kampala Convention), 22 October 2009 (entered into force 6 December 2012). The ICRC has carried
out a stocktaking exercise on the implementation of the Kampala Convention in order to determine
how States can best meet their obligations to internally displaced persons. See the report in this issue
of the Review.


http://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul
http://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul
http://www.internal-displacement.org/about-us/
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Large-scale migration also occurs for economic reasons, with people leaving
their homes to escape poverty and make a better life for themselves. While some do,
in fact, make a conscious decision to leave, we have to ask ourselves if this can really
be called a choice when dire conditions mean that they have no job prospects or
access to decent education or health care.

Every era has its “El Dorados”. The national identity of the United States,
Australia and many Latin American countries is built around the melting-pot myth.
For the Italian, Irish and Polish migrants who disembarked in New York in the
1900s, the “American dream” meant the opportunity to settle and make their
fortune, regardless of their origin. The pedestal of the Statue of Liberty bears the
inscription of a poem by Emma Lazarus, entitled “The New Colossus”, which
includes the following lines:

Give me your tired, your poor,

Your huddled masses yearning to breathe free,
The wretched refuse of your teeming shore.
Send these, the homeless, tempest-tost to me,
I lift my lamp beside the golden door!

Reality and myth do, of course, always diverge to some extent. Even in the shadow of
the Statue of Liberty, walls were erected, the “paper walls” that historian
D. S. Wyman!! describes, referring to the snarls of red tape that immigrants had
to unravel.

Europe had long been a land of emigration, particularly to the United
States, but after the Second World War it became a place of immigration,
encouraging workers to come, especially from former colonies, to take part in
the reconstruction of the region and contribute to its growth. Today, the
prosperity of Europe and North America is a powerful pull factor for people in
the countries of the South, although those who come seeking a better life are
often disappointed.

Being a host is not always easy, especially when communities face a massive
influx of people or lack the means to meet even their own needs. Should we open the
“golden door” wide or build a wall? Should we coop foreigners up in camps to wait
for a hypothetical return, like the millions of Palestinians in camps in Gaza, the West
Bank, Lebanon and Jordan since the wars in 1948 and 1967 or the Somalians in the
Dadaab camp in Kenya?

With the passing of time, the notion of asylum has become ambivalent, and
it can now have the diametrically opposed meanings of hospitality and of being set
apart. The term “asylum”, previously used to refer to institutions for the mentally ill
or the elderly, has taken on ambiguous connotations as both a place of welcome and
care and a place of confinement. In this age of mass movements, awkward
compromises have been made between closure and openness, which some refer to

11 D.S. Wyman, Paper Walls: America and the Refugee Crisis, 1938—1941, University of Massachusetts Press,
Amberst, MA, 1968.
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as “encampment” policy.!? Camps have become a modern purgatory, between the
hell of rootlessness and the heaven of integration. Camps are usually set up in
haste in response to waves of displacement, but keeping them open on a long-
term basis raises a series of human, social and security problems without
providing the people living in them with opportunities for the future. In the
words of Michel Agier, author of Les migrants et nous (Migrants and Us), when
large-scale camps were created in response to emergencies in the 1990s,

a “humanitarian government of undesirables” was born, with the separation of
a vulnerable remnant population, treated as a world apart from our own and
contemplated from afar with compassion but also with fear and/or hostility.
Camps have taken on a completely different meaning in this new context.
They are both inside and outside. They form part of global “governance” but
as if they were the place for second-class citizens to live.!3

Today, “managing” migration flows has an ambiguous connotation; while many
human lives may have been saved thanks to the European Union’s Frontex
operations at sea or to the funding provided for the reception of migrants in a
number of countries (for example, the agreement between the European Union
and Turkey!?), these initiatives have also come under fire. Held up as measures
designed to achieve “humanitarian” aims, they can also give States a way out of
their responsibilities in terms of non-refoulement'>, by creating a buffer around
their borders and outsourcing migrant reception to third countries. This could
end up putting people seeking to emigrate in dramatic and/or hopeless situations
in camps or detention centres. The “containment” of migrants makes migration
an even more daunting prospect. According to Peter Maurer, “there needs to be a
collaborative approach among States aimed at the well-being of individuals, and
not to deter migration and punish those who decide to leave their communities.
Security concerns must be balanced against humanitarian considerations.”!®

12 See Guglielmo Verdirame and Barbara Harrell-Bond, Rights in Exile: Janus-Faced Humanitarianism,
Berghahn Books, New York, 2005.

13 Interview with Michel Agier, “Le temps de I’encampement”, L Histoire, No. 73, October—December 2016,
p. 87. Translation by the Review.

14 For more information on the deal, see European Council, “EU-Turkey Statement”, press release,
18 March 2016, available at: www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-
statement/ and European Commission, “EU-Turkey Statement: Questions and Answers”, 19 March
2016, available at: europa.eu/rapid/press-release_ MEMO-16-963_en.htm.

15 Non-refoulement is considered to be a cardinal principle of international refugee law and the cornerstone
for international protection (see, among others, UNHCR, Advisory Opinion on the Extraterritorial
Application of Non-Refoulement obligations under the 1951 Convention relating to the Status of
Refugees and its 1967 Protocol, Geneva, 26 January 2007, p. 2.). This principle can be found in some
variations in different bodies of international law. (Cordula Droege, “Transfers of Detainees: Legal
Framework, non-refoulement and Contemporary Challenges”, International Review of the Red Cross,
Vol. 90, No 871, 2008). See, also, “Note on Migration and the principle of non-refoulement” in this
issue of the Review.

16 Peter Maurer, “The Critical Challenges of Migration and Displacement”, statement, 18 October
2017, available at: www.icrc.org/en/document/speech-migration-and-internal-displacement-national-
and-global-challenges.


http://www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement/
http://www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement/
europa.eu/rapid/press-release_MEMO-16-963_en.htm
http://www.icrc.org/en/document/speech-migration-and-internal-displacement-national-and-global-challenges
http://www.icrc.org/en/document/speech-migration-and-internal-displacement-national-and-global-challenges
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When foreigners are able to settle in a new community, the question of
how hosts and newcomers will live together arises. Will the hosts integrate
the newcomers into their community, respecting their linguistic, cultural and
religious differences, or conversely, try to assimilate them into the melting pot?

A willingness to receive migrants can therefore be seen as naive or even
subversive and dangerous in a climate of anxiety about identity and a deepening
isolationism. Times change, and successive economic crises, fears about terrorism
and xenophobic political movements have left their mark. Wide swathes of public
opinion and numerous governments do not see immigration in terms of a duty of
solidarity or of economic benefits (as an injection of labour and skills into an
ageing population) but as a threat to national identity and security. By the same
token, people fleeing conflicts and persecution can be perceived not as victims,
but as dangerous intruders or potential terrorists.

Although enshrined in the legal, moral and religious norms, hospitality is
regarded as just another “political opinion”. It therefore takes a rare act of
political courage to say, as Angela Merkel did on 31 August 2015, “Wir shaffen
das” (“We can do it”).17

“What’s in a name?” Different names but the same ordeal

People leave their homes for a wide variety of often overlapping reasons, and the
status granted to them under domestic or international law is a factor of great
importance in determining the protection they receive and their future.
Nonetheless, whether they are fleeing from conflicts or disasters, or are simply
seeking a better future for their family, whether they cross borders or are
displaced within their own country, these people often face the same hardships
and encounter the same pitfalls along the way. ICRC President Peter Maurer
described the difficulties they experience in the following terms:

Once on their journey, migrants and IDPs face multiple risks and high degrees
of vulnerability. When they reach their destination they often face difficulties in
accessing health care, housing, education or employment. They may become
easy targets for abuse, extortion and exploitation due to a lack of a protective
family network, a lack of information or missing documents. Many suffer
accidents or illness and cannot benefit from medical care. Some lose contact
with their families. Thousands die or disappear along the way every year.
Many are held in prolonged detention for having entered or stayed
irregularly in a foreign country, in disregard of the fact that detention should
always be an exceptional measure of last resort and limited in time.'8

17 Phoenix, “Fliichtlingspolitik: ‘Wir schaffen das’ — Statement von Angela Merkel am 31.08.2018”, 31
August 2016, available at: www.youtube.com/watch?v=kDQkiOMMFh4.
18 P. Maurer, above note 16.


http://www.youtube.com/watch?v=kDQki0MMFh4
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The danger of establishing different types of treatment for different categories of
people is that they risk being labelled, classified and treated with different degrees
of humanity.

Given the unprecedented number of uprooted people, but also the
politicization of the discourse on migration, the International Red Cross and Red
Crescent Movement (the Movement) has adopted a broad description of the
people it seeks to assist and protect, taking into account their needs rather than
their status. The components of the Movement and other humanitarian actors
uphold the same humanitarian principles, in particular the principle of
impartiality, in their humanitarian response. The title of this issue!® is therefore
deliberately broad so that contributors can provide insights across all dimensions
of this phenomenon.

The Review does not intend, with this choice of title, to disregard or make
light of the different types of legal status that people can seek, such as refugee status;
it is simply a reflection of the approach that the components of the Movement wish
to adopt in their humanitarian response. As the British Red Cross says on its
website, “whenever we see people who need help, we don’t demand to see their
passports. We just give them help and dignity — something we would all expect
after a brutal journey into the unknown.”2?

In accordance with this vulnerability-based approach,?! the components of
the Movement are there on the front line, carrying out a wide range of activities to
assist IDPs and migrants. The Review has asked several National Societies with
experience in this field, namely the Australian, British and Honduran Red Cross
Societies, to contribute to this issue, highlighting their work in addressing the
needs of migrants and displaced persons.

As noted in observations made by Movement components working on
the ground, some of the most serious humanitarian problems related to
the phenomenon of migration and displacement are missing migrants,
unaccompanied minors (an especially vulnerable group of migrants), immigration
detention, the issue of data protection and urban displacement.

The matter of the fate of missing migrants is a particularly harrowing one.
Thousands of people have gone missing at sea?? and along migration routes in
recent years. Thousands of bodies have been buried without any attempt to

19 In this issue, the term “internally displaced persons” refers to people who are forced to leave their homes
but stay in their own country, and the term “migrants” to people who have left their homes crossing one or
more international borders (including refugees).

20 Craig Burnett, “Why Do We Help Refugees and Migrants?”, British Red Cross Blog, 9 September 2015,
available at: blogs.redcross.org.uk/emergencies/2015/09/why-do-we-help-refugees-and-migrants/.

21 For more on the meaning of the vulnerability approach, see, for instance, International Federation of Red
Cross and Red Crescent Societies, “Policy on Migration”, November 2009, Introduction, available at:
media.ifrc.org/ifrc/what-we-do/migration/policy-strategy/; ICRC, “ICRC Policy Paper on Immigration
Detention”, April 2016, in this issue of the Review.

22 For considerations on the search and collect of the wounded, sick, shipwrecked and dead at sea in times of
armed conflicts and an introduction to the updated Commentary to the Second Geneva Convention, see
Bruno Demeyere, Jean-Marie Henckaerts, Heleen Hiemstra and Ellen Nohle, “The Updated ICRC
Commentary on the Second Geneva Convention: Demystifying the Law of Armed Conflict at Sea”,
International Review of the Red Cross, Vol. 98, No. 902.


http://blogs.redcross.org.uk/emergencies/2015/09/why-do-we-help-refugees-and-migrants/
http://media.ifrc.org/ifrc/what-we-do/migration/policy-strategy/
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identify them, and thousands of children have been separated from their parents.
The unbearable uncertainty suffered by families who do not know what has
happened to their loved ones is one of the most tragic and least visible
consequences of mass population movements. This issue of the Review opens
with testimonies of families of missing migrants in Zimbabwe. These testimonies
serve to show the everyday struggle, difficulties and ambiguity of not knowing the
whereabouts or the fate of loved ones that those who stay behind are faced with.
The ICRC recently published recommendations on missing migrants,* drawing
on its extensive experience in restoring family links in conflicts. The policy paper
emphasizes the need to standardize the way in which information about missing
persons and human remains are collected and processed, bringing procedures
into line with international standards. These recommendations also cover
cooperation among the actors involved — including families — at the national and
international level.

Another pressing problem is that of unaccompanied minors. The British
Red Cross contribution to this issue addresses the problem in Calais, a specific
case that came into the spotlight of media attention in 2015. The need for an
urgent, efficient and adequate response demanded a lot of coordination and
collaboration, always keeping in mind the specificities of the vulnerabilities of the
migrants in question and tailoring a response to them.

The challenges with which humanitarian organizations are faced when it
comes to data protection are ever-growing. It comes as no surprise that the
humanitarian world needs to adapt fast, keeping in mind the outer limits of
experimentation and the ways it might be detrimental to the “do no harm”
principle. For this reason, this issue of the Review explores this important topic,
especially keeping in mind the problematic issues of migrants and displaced
persons, data protection and humanitarian action.

Migration management takes on different forms, one of them being
immigration detention. In order to stop irregular migration, meaning entry into
or stay or residence in a country of which the individual is question is not a
national without proper documentation, some States resort to administrative or
criminal detention. The problems and consequences of choosing detention as a
tool rather than alternatives to detention?* vary, but as the phenomenon is
gaining pace and detention conditions can and sometimes do cause harsh
physical and mental health problems, the ICRC has outlined key points for States
to bear in mind in this regard.?®

Recent developments have seen numerous IDPs and migrants seeking
refuge in cities. The Review has explored the topic of urbanization in its recent

23 ICRC, Policy Paper on Missing Migrants: The ICRC’s Recommendations to Policy-Makers, Geneva, August
2017, available at: www.icrc.org/en/document/missing-migrants-icrc-recommendations-policy-makers.

24 For more information, see International Detention Coalition, “Alternatives to Detention”, available at:
idcoalition.org/alternatives-to-detention/.

25 The ICRC, driven by the protection and assistance needs of migrants held in detention, published a policy
paper on immigration detention, outlining main considerations for States to bear in mind. See ICRC,
“ICRC Policy Paper on Immigration Detention”, in this issue of the Review.
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issue on “War in Cities”.2® As was noted therein, the world is undeniably
urbanizing and so are migration and displacement. The issue of urban internal
displacement (coupled with the need for an adequately tailored humanitarian
response), the search for appropriate and timely solutions and the specificity of
the effects of urban IDPs on host communities are explored in this issue of the
Review.

Useful insights can be gained from looking at the reasons why women and
men leave their homes in the specific context of armed conflict. It is well-known
that armed conflict is a major cause of displacement. Even in an armed conflict in
which THL is fully respected, people will likely be displaced. War, by its very
nature, systematically causes population movements as people flee the violence
or find that they cannot live in the conflict-ravaged area owing to the lack of
material resources. But is displacement an immutable phenomenon over which
we have no control, or can the scale and patterns of such movements be
influenced by factors such as respect for the rules of IHL? Compliance or non-
compliance with this body of law seems to have a very real and significant
impact on the causes of displacement in times of war. The ICRC is currently
conducting a study on the links between IHL and displacement. The findings
will be published in 2018 and should provide a better understanding of the way
in which compliance with or violation of the law can directly influence the scale
and duration of displacement.

Humanity with its back to the wall

While the Review provides a humanitarian perspective on migration and
displacement, the medium- and long-term international response to current
developments must go beyond that. The idea of global governance is gaining
ground in today’s increasingly interdependent and globalized world, and
migration and displacement are clearly concerns for this governance in which
States have the primary responsibility. Humanitarian actors are nevertheless also
called on to play an important role in this respect, highlighting the human
consequences, distinguishing real solutions from quick fixes and political
posturing, and helping to foster empathy and win over public opinion.

On 19 September 2016, 193 States adopted the New York Declaration for
Refugees and Migrants, in which the United Nations (UN) General Assembly
expressed its intention to develop a “global compact for safe, orderly and regular
migration” and a “global compact on refugees”. The Global Compact for
Migration will be the first intergovernmentally negotiated agreement prepared
under the auspices of the UN to cover all dimensions of international migration
in a holistic and comprehensive manner. The process to develop the Compact
started in April 2017. The General Assembly will hold an intergovernmental

26 See the previous issue of the Review on “War in Cities”, Vol. 98, No. 901 available at: www.icrc.org/en/
international-review/war-in-cities.
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conference on international migration in 2018, with a view to adopting the global
compact.?” The ICRC has published a comment?® in which it voices its concerns
about the political unease that the recent crises have caused and puts forward its
recommendations on clear commitments for the international community.

The New York Declaration also gave the UN High Commissioner for
Refugees the task of building on the Comprehensive Refugee Response
Framework to develop a Global Compact on Refugees, and he will propose the
text in his 2018 report to the UN General Assembly. This issue of the Review
features an interview with High Commissioner Filippo Grandi, who talks about
the current crises, his organization’s priorities and the preparation of the Global
Compact on Refugees.

Human mobility is a natural dimension of humanity, and everything
suggests that it can only continue to increase in our globalized world. The issue
of migration is at the heart of the agenda today, doubtless due to the massive
influx of people knocking on the doors of prosperous nations. This influx is a
result of protracted conflicts, crimes against civilians and the march of globalization.

While it is true that mass population movements have reached harrowing
proportions, the history of hospitality shows us that major crises in the past
have often led to a surge in solidarity and the progressive extension of the
international system of protection. Effective solutions are urgently needed for
people on the move, in camps, at the border of rich nations and in countries at
war, because time lost will cost more human lives.

The question now is, will the scale of today’s crises trigger new progress in
stepping up the international response? Or on the contrary, will we see more walls
being erected to repel people perceived as the “invaders”, the “terrorists” and the
dangerous “unknown”? As we can discern from the cover photo of this issue, the
labels we give are just a reflection, an image in our minds, of the lives of real
women, men and children. They all have the right to be treated with humanity.

27 At the time of writing, the Zero Draft of the Global Compact for Safe, Orderly and Regular Migration had
been published, available at: refugeesmigrants.un.org/intergovernmental-negotiations. The draft was
prepared by the co-facilitators from Mexico and Switzerland, and it represents the official
commencement of the intergovernmental negotiation phase.

28 ICRC, “ICRC Comments on the Global Compact for Safe, Orderly and Regular Migration”, 6 July
2017, available at: www.icrc.org/en/document/icrc-comment-global-compact-safe-orderly-and-regular-
migration.

11


http://refugeesmigrants.un.org/intergovernmental-negotiations
http://www.icrc.org/en/document/icrc-comment-global-compact-safe-orderly-and-regular-migration
http://www.icrc.org/en/document/icrc-comment-global-compact-safe-orderly-and-regular-migration




International Review of the Red Cross (2017), 99 (1), 13-16.
Migration and displacement DEVITEA
doi:10.1017/S1816383118000139 of the Red Cross

VOICES AND PERSPECTIVES

“All | want is to
know”: Testimonies
of the families of
missing migrants

in Zimbabwe

A homestead in Gwanda where a family has lived for five years without knowing the fate of one of
its members — a daughter, mother, sister and aunt — who went missing and whose whereabouts
remain unknown. Photo by Jesilyn Dendere, © ICRC.
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Voices and perspectives

Every day, people all over the world leave their homes in search of a better life. On the
road, many go missing. The mandate of the International Committee of the Red Cross
(ICRC) to protect the lives and dignity of victims of armed conflict and other
situations of violence includes, in certain contexts, protection of vulnerable
migrants. The ICRC missing migrants pilot project aims to locate or clarify the fate
of Zimbabwean migrants who went missing in South Africa, on behalf of their
families. The ICRC aims to work with South African and Zimbabwean authorities
to support and enhance existing systems, tools and resources used for locating
missing relatives, living or dead. Additionally, the ICRC carries out and supports
the activities of National Red Cross and Red Crescent Societies in the region to
restore contact between and where possible reunify family members, in particular
children, who have been separated by conflict, migration, displacement or natural
or man-made disasters.

The Review has chosen to open this issue with the stories of family members of
missing migrants in Zimbabwe. The section aims to show the everyday struggle,
sometimes lasting for many years, of those that live with continuous uncertainty
regarding the fate and whereabouts of their loved ones. As a result of the
disappearances associated with migration, families searching for missing relatives
often face a range of needs and challenges. These persons chose to share their life
stories with the Review, allowing our readers to understand the intricate balance of
uncertainty, hope and the ‘“need to know” that family members of missing
migrants live with every day. The testimonies were given to the ICRC in Zimbabwe
in November 2017. In order to protect the families, their names have been omitted.

Mr S. N. is 80 years old. He has been looking for his grandson, who went missing in
2007.

The last time I saw my grandson was in 2007. Since then, we have not seen or heard
from him. I cannot say I remember the exact day he went missing, because when he
left the homestead, it was to work in Beitbridge [the main town on the Zimbabwean
border with South Africa]. A bus came and picked up a lot of young men for manual
labour in Beitbridge. At that time, as a family we were not very worried because this
is what young men do — they look for work to fend for themselves.

During the time that he was in Beitbridge, he used to communicate with
me. In 2007, when his contract with the company that he was working for ended,
he asked me to send him his passport and other identification documents so that
he could start looking for another job. Genuinely believing that he wanted to look
for another job, I sent him the documents he needed. This was the last time I
spoke to him. I had no idea what his plans were.

After a couple of months, I realized that he had not made contact with us
here at home. I tried calling him on the number that he used but I could not get
through. I then started asking his friends and former workmates about his
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whereabouts. That is when I started hearing stories that he had said goodbye to his
friends and told them he was going to look for a job in South Africa. I was told that
he had left Beitbridge.

I continued asking relatives and .
his friends in South Afr;gca if he had i L [ feem il year's f(3r
arrived to look for a place to stay or at ™€ The greatest source f’f pain 1s
least to visit them. The answer was the ~ not knowing whether he is alive or
same each time: “We have not seen  Mot. I may not ask him to come
him.” South Africa is a big country; I ~ back home immediately, but all I
did not even know where to start  want is to know.
looking for him. Look at how old I am. I
am 80 years old now and do not have the physical energy to cross the border and
look for him. Even if I wanted to send a relative to look for him, where would they start?

We did not at any point report him to the police as a missing person. I
didn’t think it was necessary because all young people from this area were
travelling to South Africa to look for jobs. This is common practice in this part of
the country. Also, I thought he was going to come back. However, I realized after
several months that he was now a missing person and I thought it was already
too late to report him as missing to the police.

I do not know what happened to him. My heart hurts so much because I
could not do anything to find him when there was still time. Perhaps he drowned
while trying to illegally cross into South Africa. But he had a passport — why
would he have used that route? I don’t know what happened to him. We all
loved him. I would want him to come back home. I hope that he will come back
to us alive.

I am grateful to the ICRC for the search that they have initiated; it gives us
hope that finally a search for him is going to be started. It has been ten painful years
for me. The greatest source of pain is not knowing whether he is alive or not. I may
not ask him to come back home immediately, but all I want is to know.

Ms M. N. lives in Zimbabwe. Her daughter went missing in 2012.

My daughter has been missing for the past five years. On the day she went missing in
2012, we left our home together and took the same bus from Zimbabwe to the South
African border. I was headed to my workplace, a farm in South Africa. My daughter
had also been working in South Africa since 2008. We took a second bus that took us
towards Johannesburg, and after we crossed the border, we were going to disembark
at different stops. When I got to my destination, I got off and left her to proceed with
her journey. Her last words were, “I will call you as soon as I arrive.”

A few days later she still had not called. I received a call from her employer
informing us that she had not turned up for work, and that she had not
communicated a reason for not being at work. At that time, I did not panic. I
was confident that she was fine and had just been delayed.
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Later, when her employer advised us to report her to the police as a missing
person, I became nervous. I sent her sister to South Africa to file a police report. The
police advised her to go back to the border of South Africa and Zimbabwe and liaise
with the police. She did this. She was able to check the identification of people who
had been arrested by the South African police while trying to cross the border
illegally from Zimbabwe. Her sister was not there.

She then checked the mortuary
in Musina, the main town along the
South African border with Zimbabwe.

There, she was told that a female body .
had been found in the river, possibly for all of us as a family. When your

trying to illegally cross into South — 80¢€s MIssIng, el @ dly passes
Africa. She went to where the body by without thinking about it and
had been found, and discovered that it reliving the pain.

was not her sister.

In the first months following her disappearance, there was a lot of activity
from the police in South Africa. Our family was hopeful that she would be found.
Our home area in Zimbabwe is quite remote, so we could not do much ourselves
to look for her. We depended on police updates. However, as months moved on
there was no news. My heart sank and I began to lose hope. Months turned into
years. But there is never a day that I do not think about my child.

In 2014, one of our relatives told us he had spoken to her on Facebook. She
had told him she would be coming home soon. My hope was revived and we
anxiously waited for her to come back. After that there was no sign of her return.

My daughter left me with her son. He is six years old now. She was the
family breadwinner and life has not been the same since she went missing. We
are struggling to feed the children and take them to school. I wouldn’t want to
speculate about what could have happened to her. I don’t want to think about it,
but if she is somewhere, what could have happened to the love she had for her
child? I know she would have come back to her only child.

It has been hard. In all these years, I wanted to do something to try and find
my child but I did not know what to do or where to start. I know that I can’t just sit
and do nothing, but no one has offered to help us.

When the ICRC arrived to tell us that they were assisting families who have
missing family members, I did not think twice about registering. I am not sure where
this search will lead us, but it has given me hope. I can now hold onto the knowledge
that something is being done to find out what happened to my daughter. As a family,
we will accept whatever outcome we are provided with. We have waited for a long
time for any news about what happened to her.

But I can never forget the past five years. These have been the most painful
years, not only for me as a mother but for all of us as a family. When your child goes
missing, not a day passes by without thinking about it and reliving the pain.

These have been the most painful
years, not only for me as a mother but
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Filippo Grandi became the eleventh United Nations (UN) High
Commissioner for Refugees on 1 January 2016. He has been
engaged in international cooperation for more than three
decades, primarily with the UN, and served in field operations
in many of the major refugee and humanitarian crises of those
years, including in Southeast Asia, the Great Lakes and
Afghanistan. His previous appointments include Commissioner-
General of the UN Relief and Works Agency for Palestine
Refugees in the Near East, and Deputy Special Representative
of the Secretary-General for the UN Assistance Mission in
Afghanistan. As High Commissioner he is head of the Office of
the UN High Commissioner for Refugees (UNHCR), the UN
Refugee Agency, which leads the international response to
refugee crises around the world, working with governments to
ensure that refugees have access to protection and support,
and helping find solutions to displacement and statelessness.

The tradition of providing refuge to people who are fleeing and in need of protection is
a long-standing one, present throughout history and in various contexts, and now
embedded in international law. The New York Declaration for Refugees and
Migrants, adopted by the UN General Assembly in 2016, reaffirmed international
refugee protection standards and provided a model for a more comprehensive
response to large-scale refugee movements, based on shared global responsibility for
refugees. It represented a critical development at a time when international
cooperation aimed at preventing, responding to and resolving conflicts is proving
inadequate, and an increasing number of people are being internally displaced,

*  This interview was conducted in Geneva on 5 January 2018 by Vincent Bernard, Editor-in-Chief, and
Ellen Policinski, Managing Editor of the Review. Special thanks to Jovana Kuzmanovic, Thematic
Editor at the Review, for her work in preparing and editing this interview.
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forced across borders or left in protracted exile as a result of conflict, violence and
persecution. In this interview, the UN High Commissioner for Refugees shares his
thoughts on some of today’s most significant forced displacement challenges, and
the prospects presented by the New York Declaration.

Keywords: refugees, internal displacement, migrants, protection, UNHCR, Global Compact, international
refugee law.

You have had a great deal of experience in refugees
and humanitarian work. Have you observed that the
humanitarian needs of the displaced have changed during the
course of your career? How has the response to those needs
changed?

The most fundamental change is in the global context in which humanitarian needs
are generated, especially since the end of the Cold War. I first started working with
refugees in 1984, with Cambodians in Thailand. This was a case involving a major
conflict, and Cold War refugees. I worked for a non-governmental organization, and
the people we found ourselves assisting included not only refugees but also some
remnants of the genocidal Khmer Rouge, who, because of the Cold War
context — they were escaping the current Vietnamese government, which was
supported by the Russians — were given refuge in the West. There was support for
this population by, among others, the United States, Thailand and China. The
needs of refugees per se are not that different today from what they were then, as
people need food, medicines and protection, but the global political context has
profoundly changed.

Another change has been the magnitude of the populations affected. In
twenty years, from 1997 to 2017, the number of people forcibly displaced around
the world by conflict, violence and persecution has doubled — from almost exactly
33 to 66 million. Prior to the nineties, we did not really know how many
internally displaced persons there were; this is also a matter of communication,
better information and more access. The space for neutral, impartial
humanitarian action was very limited, and the Cold War context precluded many
organizations from accessing many of the people affected, especially in locations
like Africa or Southeast Asia where major proxy conflicts were carried out.

Finally, it is interesting to see a different attitude to protracted refugee
situations. Contrary to what is often said, these are not something new. A case in
point is the Palestinians. Their displacement has lasted longer than any other
group, and had already lasted for decades even when I started refugee work in
the late eighties. However, there were many others as well. For instance, my first
job with UNHCR at that time was in Sudan, where we dealt with Eritreans and
Ethiopians who had already been refugees for more than twenty years. Protracted
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refugee situations clearly existed then, especially in Africa. The difference is in the
way that they are dealt with. There were many more possibilities for integration
of long-term refugees back then, and many examples of populations that were
integrated in their host countries. The issue was less politicized, and States could
absorb refugees who stayed for a long period of time more easily than is the case
now. Talking about integration today is difficult, as many States are
uncomfortable with that word for a variety of reasons that are often understandable.

You mentioned that the refugee issue has had an underlying
political dimension to it. Is the context different now? Is there
less solidarity than in the past?

I would not say that there is less solidarity now than in the past. It might be that
solidarity has taken on different dimensions. In the past, the refugee issue was a
humanitarian one, with its own legal aspects and specificities. The context itself
was political, but the responses were seen as essentially humanitarian in nature.
Today, the context is still a political one — people flee because of conflicts, which
are political crises. However, the difference is in the responses, which were less
controversial in those days.

The example of resettlement — which in the UNHCR language refers to
bringing refugees from one country of refuge to another — is a good measurement
of global solidarity. Traditionally, resettlement was mostly done from countries in
Asia or Africa to the US, Canada, Europe or Australia. It is not required by any
international treaty, but is a voluntary programme that governments offer with
the aim of sharing, to an extent, the burden of countries hosting large numbers of
refugees. Usually, it is aimed at giving opportunities to the most vulnerable
refugees, such as women at risk, people exposed to particular protection risks,
and so forth. Historically, resettlement played a fundamental role in crises such as
the one in Indochina in the eighties. Integration was always a difficult issue in
Asia. At the time, countries like the US, Canada, France and Switzerland agreed
to take a large number of refugees from Vietnam and Laos. These humanitarian
resettlements, which were also well resourced, could be thought of as models of
humanitarian response.

Another similarly good example would be the concept of temporary
protection. When the Bosnians fled, UNHCR crafted the concept of temporary
protection — an exceptional measure to provide people unable to return to their
country of origin with immediate protection in the context of mass influxes.
Germany and other countries responded rather quickly.

Additionally, there is the example of emergency evacuation. In 1999,
UNHCR had to negotiate the emergency evacuation of Kosovo refugees. The
Former Yugoslav Republic of Macedonia did not want to let anyone in, which
caused a blockage of 100,000 people at the border. UNHCR worked with States
and evacuated them in a matter of days. Hence, one can say that this was
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political but not politicized. There was a sense of urgency to find solutions and
certain States came readily to help. I think in that sense solidarity has changed.

Conversely, if one looks at Europe in 2015-16, there is a lot of solidarity
among ordinary people. I think that that has not gone away. The “Western”
governments have become timid in proposing solutions for refugees, especially if
that means taking them in their respective countries. The usual response to this
concern is the risk of losing political capital. Undoubtedly, a part of public
opinion is against these solutions for refugees. However, rather than avoiding
action, political leaders and governments should perhaps invest in that part of
public opinion that is very open to solidarity.

The question remains as to why governments do not listen more. The
challenge is for all of us to prop up this public opinion, interact with the public
and help them become actors of solidarity in a way that influences governments
in the right direction.

Some in the academic and humanitarian community would argue
that the term “refugee”, as it is understood in the 1951 Refugee
Convention,” is too narrow given the varied drivers of
displacement. How does UNHCR address these concerns?
How would you address the calls to renegotiate or expand the
definition found in the 1951 Refugee Convention?

The fundamental point is that any renegotiation of terms in the current
international context is quite dangerous. The definition is very clear when it
comes to refugees fleeing persecution. One should note that it has proven to be
adaptable to different situations forcing people to flee against their will, and
especially to flight related to different forms of conflict and violence. Man-made
circumstances, in particular, evolve with the passage of time. For example, many
of the people fleeing from violence perpetrated by gangs in Central America are
considered to be refugees as they have lost the protection of their State. This
capacity for adaptation to contemporary forms of persecution and violence stays
very clearly within the spirit of the 1951 Refugee Convention.

As well as the 1951 Refugee Convention and its 1967 Protocol, there are
now also regional instruments: the Convention adopted by the Organisation of
African Unity in 1969, the 1984 Cartagena Declaration and the European Union
asylum framework. These instruments are very valid, usable and used, and they
complement the big vision of the 1951 Refugee Convention. Over the decades,
they have also helped UNHCR adapt its responses.

1 Editor’s note: Under Article 1(A) of the 1951 Refugee Convention as amended by its 1967 Protocol, a
refugee is someone outside his or her country of nationality or habitual residence owing to a well-
founded fear of persecution for reasons of race, religion, nationality, political opinion or membership
in a particular social group, and who is unable to enjoy protection from his or her own State.
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I would agree that today the situation is more complex than in the past.
However, I do not think that the definition of “refugee” is weakened and that
unless it is reviewed or broadened it loses its effectiveness. The 1951 Refugee
Convention is actually a very versatile document. There might be some parts of it
that are less relevant today, such as the ones that dealt with transitional
arrangements and so forth, but by and large, the Convention is a very current
document that can be very actively utilized and which can — and does — save lives.

Further, the issue of climate change and so-called climate-related refugees
or forcibly displaced persons is a very complex one. We have been asked to be part of
the debate on people moving for climate-related reasons, and we have also
participated in responses to natural disasters — for example, in the Philippines and
in Pakistan during the floods. Our role there has been to move into responses
that are not those related to traditional refugee movements, meaning conflict- or
persecution-related. We have transferred our expertise in dealing with the
consequences of those movements to circumstances which were similar, in
particular as regards protection risks.

Admittedly, one of the biggest challenges today is that of mixed flows. In
Libya or, to an extent, Central America, some people are clearly identifiable either
as refugees or non-refugees, but then there are many others whose situations
require a more complex analysis which demands a lot of time. This is quite a
challenge.

It is important to maintain the distinction between refugees and migrants.
We do not say that all those on the move are migrants and some of them are
refugees, but rather that some are refugees and some are migrants. It is important
to be clear that refugees are outside their countries and are unable to return for
very specific reasons related to conflict and persecution. Migrants may also have
problems, but they are different in nature. It is important to maintain this
distinction while recognizing that movements, especially if they happen in parallel,
have many common features which need to be addressed comprehensively, and not
just by category. The most obvious examples are trafficking and slavery.

Most recently, a lot of media attention has been dedicated to the
so-called “refugee crisis”, much of it focused on refugees
crossing the Mediterranean to reach Europe. What challenges
and opportunities does this type of media attention bring for
UNHCR?

This is a crucial question, and the reply has several aspects. We have always thought
that attention is good because it brings resources and in some cases energizes the
search for solutions. To an extent, this is also true for the Western and Central
Mediterranean crises that have affected Europe in the past three years.

However, there are downsides. One is the nature of this type of media
communication. The global refugee crisis is almost entirely a crisis affecting the
countries in the global South. Around 84% of refugees are hosted in developing
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countries, not in the global North. Yet, because of the people arriving to Europe, in
particular in 2015 and 2016, this is often portrayed as a European crisis or a crisis of
the “rich world”. Unfortunately, there is also political manipulation around it,
portraying it as an “invasion” or merely an attempt by people to get better
opportunities. On the contrary, however, the global refugee crisis is essentially
one of people seeking protection and safety, and fleeing conflict. This is a
fundamental issue that gets lost in this perspective. Such is the downside of a
continent which is at the heart of global communications being affected in this
manner, and for the first time. The only other equivalent that I can think of is
the Balkans in the nineties, but that example was different in nature as it was a
“Europe to Europe” crisis. In comparison, the current perception emerged when
African and Middle Eastern citizens started coming in large numbers to Europe.
Even though this was maybe not so dramatic, the political manipulation coupled
with the media visibility caused a lot of damage.

As a consequence, the effects in Europe today entail restrictive legislation,
inability to craft a common European approach to handle the crisis — as seen in the
very limited success of the relocation scheme —and no progress in the current
discussion on a Common European Asylum System. Some countries, influenced
by all that has happened, do not want to agree on shared solidarity measures.

Apart from the negative effects of this visibility in Europe, there is also a
global effect. Some countries of the global South are being asked to keep borders
open, or to continue to host refugees that have been there for several generations.
Every time I visit them, I get asked many questions in reference to the demands
put on them by “rich countries” as well as their responses. The reality is that the
negative visibility given to the crises by unscrupulous politicians is affecting
UNHCR’s ability to work with States that host the bulk of the refugees. One
illustrative example is Kenya. This was one of my first crises as High
Commissioner. I went there three or four times last year to try and address the
pressure to close the Dadaab refugee camp. The Kenyan government referred to
the fact that these refugees, perceived as a security threat, have been there for
twenty-five years. There were demands to find a solution, either to work towards
peace or in any case for Somalia to receive the refugees back. Interestingly, it was
emphasized that “rich countries” also voice the same concerns, but still push
people back or do not take them in. Therefore, the question arose as to why
Kenya, with much fewer resources, should respond differently. It is important to
note that in these situations, especially the protracted ones, resources have
dwindled. Unfortunately, after the first few years it is very difficult to continue to
resource a response in the traditional manner.

Consequently, the negative role of the media visibility is very difficult to
handle. What does not always come to mind, but is very damaging, is the
problem of setting a negative example. People sometimes realize this when I say
it in a public speech. Europeans usually do not have a problem in saying that
Kenya or Pakistan should take refugees, but reactions change when it is about
them. Challenging this attitude usually results in the answer that this problem is a
political one in Europe. However, this is a political problem in places like
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Lebanon, Kenya and Pakistan as well. The failure to recognize this is almost
“colonial” in nature.

My final point is more on the positive side. As it was Europe that was hit so
visibly and dramatically, this generated important debates in the last part of 2015
and 2016. The debates ranged from the topic of the humanitarian—development
nexus and how to become concrete in addressing long-term crises, to working on
more predictable and better resourced responses to refugee emergencies. The
discussion at some point moved into the UN General Assembly and generated
the New York Declaration and the process that will hopefully lead to the
adoption of the two Global Compacts. This would not have happened, in my
opinion, if the visibility of that crisis had not prompted lots of countries to say
that something needed to be done. We need to try and find a response that is
better than we have managed so far.

Turning to the two ongoing Global Compact processes, on
refugees and migration respectively, could you tell us more
about their significance and what is expected from them?

When it comes to the Global Compact on Refugees, UNHCR has been tasked by the
General Assembly with facilitating the process. We have concluded a first year of
informal consultations with States, civil society and other organizations and have
entered into the second year of formal consultations on a draft text.

The idea is to obtain a document or a tool which does not put into question
the fundamental principles and standards. It will be based on the existing doctrine,
with the aim of reinforcing it and finding a better way to respond to crises. The
Compact on Refugees is an agreement between all States that there is a problem
and that there are certain rights enshrined in international law, and refugee law
more specifically, that the people in question enjoy. However, the responses have
been very inadequate. This is especially true for big crises in terms of resources
and sharing responsibility.

When it comes to expectations, the Compact on Refugees started on a good
footing, as the New York Declaration already spoke about this in Annex I, which has
become known as the Comprehensive Refugee Response Framework. We want that
framework — which has already been agreed to by 193 States — to become the basis of
the Compact, together with a programme of action, which will make certain
commitments and engagements by States more concrete.

Many questions were put forward in the first informal phase of the process.
How to become more effective in raising resources? How to become more
predictable in mobilizing the logistical capacity to respond to big crises? How can
development actors intervene at an early stage so that we can invest in areas that
have been traditionally underfunded, like education and employment? How can
the international community better support host communities, especially in large-
scale situations? These, and others, are all lingering issues that have always
existed, but we have never been able to make responses very predictable because
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there was never a drive to agree to a plan of action. Whether this will be translated
into better responses will depend on States, but we will have a framework of
reference that will be very important.

It is also very important that the framework is applied on the ground, and
this started immediately after the adoption of the New York Declaration. Uganda
was the first country where it was applied, and now thirteen countries are already
rolling out the comprehensive model. This has four key components: easing
pressure on host countries and communities; building the self-reliance and
resilience of refugees and hosting communities, as opposed to responding purely
to humanitarian needs, which remain important; developing more resettlement
opportunities and legal pathways to other countries; and building conditions for
voluntary return.

Many lessons are already emerging from this experience, both positive and
negative. Regional approaches have been put in place in Central America, for
instance, and for Somali refugees in the East and Horn of Africa —an approach
that was endorsed at heads-of-State level in Nairobi in March 2017. In several
countries in Africa there is also a country-by-country approach, and some
countries in Asia are also considering joining. The key takeaway is that even
though this is not a new Convention in the making, States are asked to make
certain commitments. In particular, one should emphasize the call for mobilizing
financial resources as well as more resettlement, and on the part of the host
countries, the call to give refugees more access to public services and the labour
market. This is a more inclusive approach than putting refugees in camps and
keeping them there for twenty years. The idea is not to open more refugee
camps, but rather to allow refugees to be included in the local economy and
public services for as long as they need to be in that country.

Clearly, there are numerous ideas but many are not really new. The
achievement is that they are now all presented together in one document — which,
once approved, will enjoy the endorsement of all States, giving it particular
strength at an international level.

The development of the Global Compact for Safe, Orderly and Regular
Migration (Migration Compact) is in certain respects more complex, as it starts
from a much more limited doctrinal basis. Clearly, migrants have human rights,
but there is no equivalent instrument to the 1951 Refugee Convention or the
regional refugee frameworks. This makes it a more challenging process. As
UNHCR is a contributor to that debate, the main interest is to make sure that the
common issues are addressed in a manner which is harmonious between the two
Compacts, while at the same time making sure that the particular status and
rights of refugees are upheld.

It should be noted that a strong and solid Migration Compact is important
for refugees as well. If migration is managed better than is currently the case, this will
have a positive impact on the way in which refugee flows are addressed. For one, a
lot of people that currently move, not for reasons of persecution or violence but to
look for economic opportunities, would be less inclined to resort to asylum claims as
their only channel to get into countries. Providing safe, regular migration
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opportunities would help alleviate undue pressure on the institution of asylum,
which is already challenged, and often fragile. The Migration Compact is very
important and is, at least, the starting point of a better way to manage
migration — more effective, more respectful of people’s rights but also more useful
to States. In a way, the two Global Compacts are very complementary and it is
important that they move together in parallel. It would be unfortunate not to
have consensual compacts, because in the end, the fundamental issue is that
people on the move, be they refugees or migrants, are not an isolated
phenomenon any more. These are issues of global interest which need global
responses.

There is a lot of talk around the topic of “burden-sharing” or
“responsibility-sharing”. What, concretely, will the Global
Compact on Refugees do to facilitate responsibility-sharing
between States?

There are three key things. The first one is more resources, but resources of a
different nature. For years now we have been battling to mobilize more
humanitarian resources through the traditional means, but these efforts have
been outpaced by growing needs, and we are now pretty close to hitting the
outer limits. In particular, protracted displacement situations that do not offer
much chance for local integration generate needs that humanitarian resources
cannot fully respond to, like education, livelihoods, employment benefits and
the whole array of needs that pertain to the local communities that host
refugees. We hope the Global Compact on Refugees, underpinned by much
stronger, earlier development action including new financing instruments, will
address this. If done on a broad scale, this can represent much more substantial
burden-sharing.

The second key aspect is resettlement. Resettlement is not and will never be
the solution for a large number of people. Last year we were able to find places for
around 75,000 refugees, representing a very small proportion of the refugees that fall
under UNHCR’s responsibility, who are now approaching 19 million. This is much
less than 1% of the total number — and also represents a fall of around 50% from
2016. We believe the number of resettlements can and should be much bigger.
This is a very powerful aspect of burden-sharing.

An illustrative example would be the Dadaab camp. Indeed, a third
generation of refugees is now growing up there, in an isolated area of Kenya.
This is not a good solution for anyone. We did not want them to be pushed
back to Somalia, but we agreed with the government that we needed to
“unpack” Dadaab and look at different solutions: resettlement, local integration
for people that were of mixed Somali and Kenyan heritage, transfers to other
parts of Kenya, voluntary repatriation to Somalia for those that wanted to go
back. However, this could be done only by Kenya, UNHCR and Somalia
together; we needed a joint effort, and help from other governments. This is an
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embryonic example of broader solutions. The reduction in resettlement to the US
has come at an unfortunate time, in the middle of this situation. The US went from
officially accepting 110,000 refugees a year — although this ceiling was not in the
end reached in practice —to fewer than half that number last year. This, of
course, goes against the notion of shared responsibility. We would actually like
countries to increase their quotas, as many countries in Europe are now
planning to do.

The last key point is more awareness on the part of public opinion and civil
society. We are trying to find ways through which the business community, both
international and local, can become involved in responses.

In the humanitarian sector today, which is increasingly
expanding in terms of local, regional and international actors,
how is UNHCR’s experience in partnering with other
organizations? What new opportunities do you see?

From its very beginnings, UNHCR worked through or with partners. These were
mostly local and international NGOs and sometimes National Red Cross and Red
Crescent Societies.

In the past twenty years UNHCR has gone through a complex exercise in
moving from partners that are essentially recipients of our funds to more strategic
partnerships based on collaboration and complementary expertise. For instance, we
partner with many NGOs that have developed very good protection skills, which
years ago was an area in which we were essentially working by ourselves. Overall,
on the NGO front, although it is always quite dynamic and there is a lively
debate, I think we work well together. However, the areas where we need to learn
a lot more —and I see the Compact on Refugees as an opportunity for this —are
the development partners and the private sector.

When it comes to development partners, we are fortunate to have very
visionary leadership at the World Bank. On the UN side, we have invested a lot
in this relationship and have made huge strides. The World Bank has created a
fund, under its International Development Association IDAI18 replenishment
process, to provide targeted development support to countries and communities
hosting large numbers of refugees, and together with other stakeholders has also
developed financial instruments for middle-income countries affected by large
refugee flows, such as Lebanon and Jordan. Yet, we still need to advance and
learn more, in terms of language, tools and analysis, in our interaction with the
development partners. This is true for the World Bank, and also other financial
institutions and major bilateral entities like the European Union. At the same
time, these prospective partners also need to learn our way of reasoning,
operating and analyzing. The cooperation with the World Bank has been very
successful — it now uses us as a sounding board with regard to its allocation of
refugee-related funds through grants, loans, soft loans and other instruments. We
help analyze the relevant data, learning a lot in the process. This opens up
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enormous possibilities —in particular, the resources in question are considerably
bigger than those we can ever mobilize in the humanitarian world, and the
World Bank also brings into the equation its capacity to analyze data, especially
economic data. These are capacities that we never had before, as this is not our
area of expertise.

The other area is the private sector. For a long time the private sector was
considered essentially a donor or a giver of charity. This remains to some extent true
today, but many private donors are also expressing their willingness to partner with
us and be a part of how we programme. This has many benefits, as they have
significant expertise in areas of technology, business models, employment
schemes and training, especially skills training. They bring in additional
resources, new approaches and new expertise, and can create a lot of awareness.
Often, they are large companies that have a lot of employees and big markets,
which means they give publicity to what they do and create awareness about
positive approaches to refugees. I am a big believer in this. At the same time, it is
also very challenging because of the gap in conceptual approaches, which is even
bigger than with development organizations.

The interest in preventing atrocities seems to be gaining pace —
already twenty years ago, UNHCR had spoken about early
warning. The Ilink between respect for international
humanitarian law (IHL) within the frame of conflicts to prevent
forced movement of populations has been very present in the
international discourse. How do you see this interest in
prevention? What is your contribution to it as the head of
UNHCR?

It is true that conflicts have become very harsh on civilians, maybe harsher than
they used to be. Civilians have always been targeted in all wars, but after the
Cold War ended, starting from the Balkans, the Great Lakes and so on, there
seems to be more license to target civilians than was the case before. This is a
major cause of flight, and IHL violations are a fundamental element in the
decisions of people to flee. The risk of their houses being destroyed, their life or
freedom being threatened, or forcible recruitment, for example, are important
factors in driving displacement. I think that respect for civilians in conflict
would be a formidable measure for preventing forced displacement. We know
how difficult that is, but the discussion on prevention is very important, and for
it to be effective there needs to be a minimum of political will. From the
UNHCR side, we offer information coming from our observations of population
movements and conversations with refugees as systematically as possible. We
also share this information with our political colleagues in order for them to
have a better analysis of looming conflicts. This is more early warning than
prevention. Importantly, the current Secretary-General, who was my
predecessor as High Commissioner, has a very clear sense of the importance of

27



Interview with Filippo Grandi

early warning and prevention. There is now more awareness in New York that a
“humanitarian” read-out of these situations — for example, in relation to the
Congolese refugees leaving the Democratic Republic of the Congo for Angola
last year — is important to help address conflict at a very early stage. Other than
that, it is really a political matter.

With all the ongoing international processes you mentioned, the
challenges and the need to work together to find solutions, what
do you see in the future for UNHCR?

My mandate as High Commissioner for Refugees has two aspects: protection of
refugees and other people of concern to UNHCR, and working with States to find
solutions.

The narrative on the crisis of protection is unfortunately very true, but so is
its twin evil — the crisis of solutions.

The end of the Cold War raised expectations that we would be able to solve
conflicts, but these have been met with a lot of disappointment for a variety of
reasons. The only conflict that was solved in 2017 was Gambia. Antoénio
Guterres, assuming office as UN Secretary-General at that time, saw Gambia as a
very good model. ECOWAS [the Economic Community of West African States]
successfully worked on prevention, so that the conflict would not erupt and
become worse. Unfortunately, it stopped there, and no other conflict was resolved
last year. Clearly, this is a big obstacle in carrying out our mandate. One has to
navigate extremely complex situations in which solutions are not clear and, for
the majority of people, are simply not there.

Considering this pressing and ongoing need for solutions, at UNHCR we
are establishing a new division — the Division of Resilience and Solutions — that
will be overseen by Volker Tiirk, our Assistant High Commissioner for
Protection. By focusing on resilience, we can concentrate our efforts on
transforming the circumstances of refugees that are stuck in long-term situations
and on keeping them, and the communities hosting them, strong until a solution
happens.

The crisis of solutions obliges us to look at intermediate issues, but in a
different manner. I think this crisis of solutions is linked very much to the
prevention discussion. It is a fundamental challenge. In the nineties we had a lot
of hope, but unfortunately many of those hopes have not been met.

Moving forward, we must be both ambitious and realistic. The New York
Declaration was, I believe, an important reaffirmation at the highest level of the
values and standards of international refugee protection, at a time when these
were being called into question by many. It has provided us with an important
platform for engineering real changes to the response system and making it much
more robust, comprehensive and sustainable. Political attention is constantly
shifting, especially around a charged issue such as refugees and migrants, and we
can certainly anticipate challenges and setbacks ahead. It can be very tempting, in
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circumstances like these, to say “it’s impossible” —but we absolutely cannot. We
have to confront the challenges, and to take up the important responsibility of
turning the political commitments of the New York Declaration into something
very concrete, with a real impact on people’s lives, and to avoid making them
hostage to volatile politics. This is essentially what the Global Compact on
Refugees hopes to achieve.
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Abstract

Established in war, embedded in communities and operational in every major natural
and man-made disaster, the International Red Cross and Red Crescent Movement (the
Movement) — including 191 National Societies — is uniquely positioned to address the
humanitarian needs of migrants at all points of their journey. With migration on the
rise and an area of intense debate, this article examines the work of Australian Red
Cross and the collective efforts of the International Federation of Red Cross Red and
Red Crescent Societies, the International Committee of the Red Cross and the Asia
Pacific Migration Network, particularly across 2015—17, to support the Movement in
the region in providing assistance and protection to those who are most vulnerable.
It considers the progress made so far, and the potential of the Movement to engage
more effectively and collaboratively on opportunities and challenges into the future.
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As a National Society, this meeting is very important on migration, to improve
our knowledge, and better advocate to authorities for migrants using the
principle of humanity.

APMN Migration Focal Point response after
the “Mobilising the Movement” meeting,
28 April 20161

APMN has played an important role to keep migration on the radar. There was
previously not a role or focus from IFRC. APMN has been crucial in progressing
this for the region.

IFRC Asia-Pacific after the 2017 APMN General
Meeting, 8 June 20172

Established in war, embedded in community, and operational in every major natural
and man-made disaster, the International Red Cross and Red Crescent Movement
(the Movement)® is uniquely positioned to address the humanitarian needs of
migrants at all points of their journey.

National Red Cross and Red Crescent Societies (National Societies) are
present in 191 countries, with a broad reach into communities through their
branches and volunteer networks. They provide humanitarian assistance to
migrants in countries of origin, transit, destination and return; their emblems are
universally regarded as a sign of safety.

The challenge is whether the Movement is working to its full potential for
the benefit of migrants in transition, wherever they may be, and what more can be
done. This challenge led Australian Red Cross to embed, in its 2020 strategy, support
for a coordinated, collaborative global and regional response to the needs of
migrants.

This article sets out a rationale for a coordinated Movement response to
migration, details the formation and challenges faced by the Asia Pacific
Migration Network (APMN), and offers evidence-based recommendations for
stronger collaboration across the Movement.

1 Asia Pacific Migration Network (APMN) Secretariat, Mobilising the Movement: Humanitarian Responses
to Migration in the Asia Pacific, report, Melbourne, 21 July 2016.

2 APMN Secretariat, APMN General Meeting, report, Melbourne, 30 June 2017.

3 The Movement is comprised of the International Committee of the Red Cross (ICRC), National Red Cross
and Red Crescent Societies (National Societies), and the International Federation of Red Cross and Red
Crescent Societies (IFRC).
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The Australian Red Cross response

For more than twenty-five years, Australian Red Cross has worked with “migrants in
transition”,* including people who have endured war, fled from conflict or
experienced persecution. Its programmes support people who have been trafficked
or forced into marriage against their will; people who have been separated from
their loved ones because of conflict, disaster or migration; and people who might
not have other support or access to mainstream services, including those who are
destitute, held in immigration detention or facing deep social exclusion.

Australian Red Cross provides humanitarian support regardless of
nationality, ethnicity, religion, visa status or how people arrive in Australia. Many
of the people and communities with whom Australian Red Cross works have
experienced significant hardship and have uncertain futures. Assistance is provided
through direct services, and facilitated by support, partnerships and referrals.
Systemic issues are addressed with a strong evidence base, which supports direct
engagement with the authorities and policy-makers. In addition, Australian Red
Cross advocates for societal change by fostering stronger understanding between
communities and promoting acceptance, participation and contribution.

In Australia, where almost half of the population is born overseas or has a
parent born overseas, the contribution of migrants is profound and continues to
shape an open, diverse and vibrant society. However, migrants in transition —
largely those with unresolved or temporary visa status — remain among the most
vulnerable groups in Australia. Relative to local populations, migrants typically
face uncertainty surrounding legal status and the fates of loved ones, which
compounds practical obstacles such as language barriers, access to support and
relevant services (such as health or legal services), and barriers to participation in
both education and work. Isolation can compound existing vulnerabilities such as
significant trauma, experiences of deep poverty, conflict, persecution, and
physical or sexual violence. For those forcibly displaced, there are often acute and
immediate protection and assistance needs.

In addition, there is a noticeable trend toward increasingly negative public
portrayals of migrants, impacting their ability to feel safe, to feel like they belong,
and to build networks of support and assistance in the community. This can
further impact on the ability of newly arrived migrants to engage with, participate
in and contribute to the broader community.

Australian Red Cross’s connection with the Movement

Australian Red Cross’s domestic migration programmes have always engaged closely
on migration policy matters with the International Federation of Red Cross and Red
Crescent Societies (IFRC) and the International Committee of the Red Cross (ICRC).

4 For detailed information on Australian Red Cross migration programmes, see Australian Red Cross,
“Help for Migrants in Transition”, available at: www.redcross.org.au/migration-support.aspx (all
internet references were accessed in November 2017).

33


http://www.redcross.org.au/migration-support.aspx

V. Mau

In 2013, Australian Red Cross started to work more intensively on regional
migration matters: engaging with the ICRC to support immigration detention
monitoring visits in Papua New Guinea and Nauru, agreeing to co-chair the
fledgling APMN, working with the IFRC Secretariat to address policy settings
within the Movement on migration, deploying delegates on migration-related
missions, and integrating migration more closely within its own international
humanitarian and development programming.

Australian Red Cross firmly believes that the Movement can have a greater
impact on migration issues: one of the key outcomes in its Strategy 2020 is to
contribute directly to this impact. Hence its policy and advocacy work looks to
increase the Movement’s commitment to migration work; the focus on migration
at Statutory Meetings;> the development of global strategies, advocacy and
communications on migration through initiatives such as the IFRC’s Global
Migration Taskforce;® and capacity development to enhance the work and voices
of National Societies through domestic and regional mechanisms.

Australian Red Cross focuses on coordination and collaboration within the
Asia-Pacific region. This includes global and bilateral engagement on migration
issues,” learning from and building the capacity of National Societies in areas such
as protection, gender and inclusion, and working with the Australian government
to inform global and regional policy, operational and coordination frameworks.

Collaboration in action: Australian Red Cross and the Asia
Pacific Migration Network

Australian Red Cross is currently co-chair of the APMN, a network of National
Societies in the region.® It was established by seventeen National Societies in

5 The Red Cross and Red Crescent Statutory Meetings act as an opportunity for all components of the
Movement to evaluate progress, discuss challenges, set goals and priorities, and agree on the policies
which guide the Movement’s work. Three main meetings take place during the Statutory Meetings: the
General Assembly (biennial meeting of National Societies and IFRC to elect members of the Governing
Board, admit new National Societies, and discuss financial reports and constitutive documents), the
Council of Delegates (biennial meeting of all components of the Movement to discuss whole-of-
Movement policies and ways of working) and the International Conference (quadrennial meeting of
the Movement components and representatives of governments during which they make joint
commitments on humanitarian action).

6  The IFRC Global Migration Taskforce evolved from a partnership meeting on the humanitarian needs of
migrants organized by the IFRC and the Tunisian Red Crescent in Tunis on 17-18 September 2015. See
IFRC, “‘Tunis Commitment to our Shared Humanity’ — Responding to the Needs of Migrants and
Building their Resilience: A Pressing Humanitarian Imperative”, September 2015, available at: ifrc-media.
org/interactive/wp-content/uploads/2015/10/IFRC-Tunis_Commitment-EN-LR.pdf. The Taskforce is a
group of National Societies more actively involved in migration programmes that provide advice to the
IFRC on matters of migration policy in the global, regional, national and local contexts.

7  For example, Australian Red Cross staff have been sent to National Societies for capacity-building, and
delegates have been deployed to respond to emerging humanitarian crises involving migrants in
locations such as Vanuatu, Fiji, Budapest, Greece, Tanzania and South Sudan.

8 New Zealand Red Cross and Mongolian Red Cross were the inaugural co-chairs in 2012-13. In 2013-17,
Australian Red Cross co-chaired the network with Mongolian Red Cross Society, while currently it does so
with Maldivian Red Crescent.
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Bangkok in December 2012, with the aim of exploring critical migration issues,
developing actions, and contributing to a growing body of knowledge for the
benefit of migrants. The ICRC and IFRC in the region have been critical
supporters of the network.

The number of international migrants located in the Asia-Pacific region
stands at more than 60 million,” and 40% of the world’s international migrants
originate from this region.!® Asia-Pacific is home to 6.5 million refugees, or
people in a refugee-like situation, 2.5 million of which are within the APMN’s
scope.!! Displacement and migration at this magnitude often connotes situations
of extreme hardship, such as the impacts of natural disasters, conflict and
violence, persecution, or untenable personal circumstances and economic
hardship. It also reflects resilience and a search for opportunities around
economic participation.

The Movement has a strong presence in the Asia-Pacific region throughout
countries of origin, transit, destination and return. Given its mandate on
humanitarian assistance and protection and, in particular, the status of National
Societies as auxiliary to the authorities on humanitarian issues, there is a key role
for the Movement to work with public authorities in order to better respond to
the many needs and challenges that arise for migrants in this region. The APMN
supports this vital work by providing a platform for National Societies to
collaborate and coordinate, share knowledge and resources, build on an evidence
base, and take practical action for the benefit of migrants.

Currently, the network is engaging with thirty-five of the thirty-eight
National Societies in the Asia-Pacific region, as well as the ICRC and the IFRC,
and has increased its engagement through regular Skype calls and teleconferences,
membership updates, research and mapping, hosting events, and developing
regional and thematic working groups.

Research and mapping

When the APMN was founded,!? it became evident that there was a lack of
information about migration in the region, the vulnerabilities of migrants in each
context, and the migration-related services and activities currently undertaken by
National Societies. As such, the core work of the APMN Secretariat has been to
lead research on these issues as foundational information for the Movement.

The first APMN study in September 2015 consisted of a literature review
of desk research on migration issues within the region, along with a survey of

9  United Nations Economic and Social Commission for Asia and the Pacific, Towards Safe, Orderly and
Regular Migration in the Asia-Pacific Region: Challenges and Opportunities, Bangkok, 2017, p. 5,
available at: www.unescap.org/publications/towards-safe-orderly-and-regular-migration-asia-pacific-
region.

10 Ibid.

11 Ibid., p. 25. The figure of 6.5 million includes 4 million refugees in Turkey and the Islamic Republic of Iran,
which are outside of the APMN’s regional scope.

12 The APMN was founded in 2012 in Bangkok at a meeting of regional National Societies and the IFRC
Regional Office.
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National Societies in the region, to which twenty-six of the thirty-eight National
Societies responded. The study clarified that the Asia-Pacific region has one of the
highest numbers of vulnerable migrants in the world. It confirmed migration as an
emerging priority for Asia-Pacific National Societies, with migrant workers being
the most commonly identified group of concern. The study highlighted significant
barriers to developing programmes for migrants. These barriers include lack of
available resources, lack of awareness of migration issues, barriers to accessing
information and the politically sensitive nature of migration issues in many countries.

The next step was to map National Society activities that support or assist
migrants or persons made vulnerable through migration. The aim was to share
knowledge, identify collective priorities and provide an evidence base for future
work.

The report mapping National Society migration-related activities in the
Asia-Pacific region!? involved consultations with National Society migration focal
points to determine actions taken by National Societies to support migrants in
countries of origin, transit and destination. The report highlights the valuable
work undertaken by National Societies in the Asia-Pacific region and marked an
opportunity for the Movement to reflect on how to better support and assist
migrants — both in detention and in communities —and increase its influence on
public authorities in order to address the needs and vulnerabilities of migrants in
the region.

Strong cooperation and collaboration — between National Societies, the
IFRC and ICRC, with authorities, and with local and international organizations —
was identified as a key requirement to ensure that people made vulnerable as a
result of migration have access to humanitarian assistance and protection.

Contact with migrants was identified as essential to ensuring that
protection and humanitarian assistance are made available to migrants,
irrespective of their legal status. As such, access to detention centres and
community outreach services were important components of this work.

Ensuring that migrants have access to humanitarian assistance and
protection was a priority for National Societies. Health and well-being support,
settlement and employment support, and emergency relief were identified as key
services, in addition to supporting the humanitarian mandate to ensure the right
of people to know the fates of their loved ones.

Building resilient and socially inclusive communities which promote
diversity, peace and participation was highlighted as an important task for the
Movement in the region. For many National Societies, this includes supporting
cultural awareness activities, community education, social cohesion forums and
engaging with host communities.

The regional mapping identified that in order to ensure that the Movement
is best placed to respond to the needs of migrants, it is imperative to focus on
collaboration, leverage existing partnerships and foster new relationships in the

13 APMN Secretariat, Mapping National Society Migration-Related Activities in the Asia Pacific Region,
Melbourne, 2016. On file with author.
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region. Most National Societies reported collaborating with external agencies as well
as civil society organizations, public authorities and other Red Cross partners to
support migrants in origin, transit and destination countries. Several National
Societies provide pre-departure training and safe migration messaging to
migrants in order to ensure that migrants can identify key risks when working
overseas and in transit.

The report also highlights the work that National Societies are undertaking
to assist and protect migrants: through urgent assistance such as disaster or
emergency responses, and by identifying areas of concern, resources, or training
opportunities that would be useful in gaining a stronger baseline understanding
of migrant vulnerabilities. The mapping identified more activities than had
been expected; it is important to acknowledge the breadth of migration-
related activities under way across the region. Preparation for climate-induced
migration,'* responding to the vulnerabilities of undocumented migrants and
preparing nationals to go abroad for work are only some of the initiatives being
delivered to ensure that migrants are educated about their rights in order to
reduce vulnerabilities before they occur.

The mapping covers past and present migration-related activities and will
function as a living document as the Movement adapts to emerging challenges.
Of course, the politically sensitive nature of migration does limit some National
Societies in engaging directly with migration-related initiatives. The APMN
works to build the capacity of National Societies to understand and leverage their
status as auxiliary to government, sharing approaches to advocating with public
authorities on behalf of vulnerable migrants.

Several challenges were identified throughout the mapping consultations.
Some National Societies were unclear on the Movement’s mandate and position
on migration in the region. Others highlighted difficulties in addressing issues of
humanitarian concern for migrants in detention, questions regarding support for
victims of trafficking, and sensitivities around supporting vulnerable groups such
as people seeking asylum or people who are stateless.

As a result of this mapping, and through the recent endorsement of the IFRC
Global Strategy on Migration, there is an opportunity for National Societies, the IFRC
and the ICRC to consider ways in which they might develop localized strategies
applicable to their local contexts, whilst collaborating with the Movement, partners,
authorities and other actors to mitigate migrant vulnerabilities.

There is an ever-increasing range of opportunities for collaboration.
National Societies may engage to increase the visibility of services such as
restoring family links; they may improve the sharing of resources and
programmatic knowledge; they may work to address any needs for increased
training and resources. They can work together to better understand the

14 For example, the “Migration with Dignity” policy is part of the Pacific nation of Kiribati’s long-term
nationwide relocation strategy in response to climate change and related outcomes. See Office of the
President of the Republic of Kiribati, “Kiribati Climate Change”, available at: www.climate.gov.ki/.
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complexities of the issues that migrants face, and work more effectively with public
authorities and communities.

A collaborative approach is essential to ensuring that those who are most
vulnerable — no matter where they have come from — receive protection, support,
assistance and connection, and are treated at all times with dignity and respect.
The mapping report recommended that the IFRC, ICRC, APMN and Partner
National Societies work with and through National Societies in the Asia-Pacific
region to address the needs of vulnerable migrants.

This approach would also benefit Pacific National Society engagement on
migration, an increasing area of concern to Pacific National Societies. The
APMN, IFRC and ICRC can play an important role in ensuring that all Pacific
National Societies have a baseline understanding of migration and practical,
useful tools for discussing migration concerns (including how to identify
vulnerabilities within local contexts and in the broader context of climate
change), and are supported to include migration into organizational strategies.
Further research should also be undertaken to ascertain how the Movement could
best help Pacific National Societies to prepare for climate-related migration.

National Societies could benefit from tools and skills for advocating with
local and national authorities for access to migrants, irrespective of their legal
status. The APMN can support this through training and resources on how to
undertake humanitarian diplomacy on migration. Resources should help National
Societies understand and respond to particularly vulnerable migrant groups
including undocumented migrants, people who have been trafficked and people
moving irregularly across borders. Partnerships should explore restoring family
links as means of community outreach, and develop new and creative ways to
reach and connect with migrant communities.

Another key priority is to empower National Societies with tools for
connecting with communities, civil society organizations, schools, workplaces and
local public authorities, and for working towards more connected communities.
These tools should be developed with a view to influencing a more nuanced and
humanitarian understanding of Asia-Pacific migration issues in global platforms.
They should facilitate engagement with the Global Compacts for Migration'> and
Refugees,'® and the Global Forum on Migration and Development.!” Guidelines
can be developed on how to communicate about sensitive migration issues and
vulnerabilities with external partners and the authorities, in line with the Red Cross
Fundamental Principles of humanity, impartiality, neutrality and independence.
Recent collaboration between the IFRC, ICRC, APMN and regional National
Societies on the Global Compact on Migration has been a strong example of
coordinated engagement, support and impact.

15 For more information on the Global Compact for Safe, Orderly and Regular Migration, see:
refugeesmigrants.un.org/migration-compact.

16 For more information on the Global Compact on Refugees, see: refugeesmigrants.un.org/refugees-
compact.

17 For more information on the Global Forum on Migration and Development, see: gfmd.org/.
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The APMN and other Movement partners should also help National
Societies to increase their capacity in responding to migration. This could include
peer-to-peer engagement between National Societies, so they can share plans and
programming and engage together on issues of concern. It could lead to National
Societies providing risk-mitigating pre-departure advice to nationals within their
own countries before they embark on international migration, and extending
National Societies’ humanitarian services beyond the limits of their State’s
borders. It could also entail training and tools for identifying and addressing
specific vulnerabilities of migrants, such as people who have been trafficked,
people who are stateless or seeking asylum, and vulnerable groups including
women and children.

National Society leaders need to be aware of the Movement’s mandate to
protect and assist all vulnerable populations, with a focus on capacity-building for
current migration activities based on the Fundamental Principles,'® the IFRC’s
Resolution 3 on Migration!® and Migration Policy,?® and the IFRC global and regional
Strategies on Migration.?! Support in areas such as communication, translation and
technology would help to ensure that language is not a barrier for migrants seeking
access to services, information or humanitarian assistance in times of need.

Building on the activities mapping, the APMN is currently undertaking a
country-by-country mapping of migration issues and vulnerabilities.

Events and peer learning

Aiming to engage National Societies in supporting vulnerable migrants across the
region, the APMN, ICRC and IFRC organized the first regional coordinated
Movement migration event, entitled “Mobilising the Movement: Humanitarian
Responses to Migration in the Asia Pacific 2016”. The event promoted the unique
role and mandate of the Movement in supporting vulnerable migrants.
“Mobilising the Movement” was attended by secretaries-general and migration
focal points from eighteen National Societies,??> as well as ICRC and IFRC
colleagues from the Asia-Pacific region.

18 Humanity, impartiality, neutrality, independence, voluntary service, unity and universality: these seven
Fundamental Principles provide an ethical, operational and institutional framework to the work of the
Movement. They are at the core of its approach to helping people in need during armed conflict,
natural disasters and other emergencies. For more information, see ICRC, “Fundamental Principles”,
available at: www.icrc.org/en/fundamental-principles.

19 31st International Conference of the Red Cross and Red Crescent, “Resolution 3: Migration”, Geneva,
28 November—1 December 2011, available at: www.icrc.org/eng/resources/documents/resolution/31-
international-conference-resolution-3-2011.htm

20 IFRC, “Policy on Migration”, November 2009, available at: media.ifrc.org/ifrc/wp-content/uploads/sites/
5/2017/03/Migration-Policy_EN.pdf

21 IFRC, IFRC Global Strategy on Migration 2018-2022: Reducing Vulnerability, Enhancing Resilience, Geneva,
2017, available at: media.ifrc.org/ifrc/wp-content/uploads/sites/5/2017/12/IFRC_StrategyOnMigration_EN_
20171222.pdf.

22 The National Society attendees included representatives from Afghanistan, Australia, Bangladesh, Fiji,
Indonesia, Kiribati, Malaysia, Mongolia, Myanmar, Nepal, New Zealand, Pakistan, Philippines, the
Solomon Islands, Sri Lanka, Timor Leste, Tonga, Tuvalu and Vanuatu.
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In May 2017, as co-chair and Secretariat of the APMN, Australian Red
Cross organized the first APMN peer-to-peer learning between Asia-Pacific
National Societies. Colleagues from the Pakistan Red Crescent, Sri Lankan Red
Cross and Bangladeshi Red Crescent joined Australian Red Cross staff to discuss
migration issues, challenges and opportunities around restoring family links,
labour migration and exploitation, detention of migrants, supporting asylum-
seekers in the community, preparedness, responding during a disaster, and safe
migration. The peer learning highlighted that although National Societies work in
different contexts or along different stages of the migration journey, they share a
common objective: to support people made vulnerable through migration, at any
stage of their journey. Participants reported the effect on interpersonal working
relationships, noting that it is easier to have open discussions on sensitive,
complex topics with people who one has spent time with in person. National
Society focal points have expressed interest in engaging in additional peer
learning opportunities, both as hosts or participants —an important outcome of
the process. In 2018, Australian Red Cross is welcoming another five National
Societies’ representatives to engage in peer learning.

The 2017 APMN Annual General Meeting (AGM) took place on Thursday,
8 June following the IFRC Migration and Health meeting in Kuala Lumpur,
Malaysia. Twenty-two participants from fourteen Asia-Pacific National Societies
were present for the AGM, including two secretaries-general and one deputy
secretary-general, as well as IFRC and ICRC representatives. Participants
discussed the importance of building on approaches to engage community leaders,
civil societies and public authorities on migration, through region-focused leaders’
forums in South Asia, Southeast Asia and the Pacific. The meeting saw the
Maldivian Red Crescent take on the co-chair role of the APMN with Australian
Red Cross, which will continue to provide Secretariat support.

Four thematic and regional working groups —with ongoing ICRC and
IFRC technical expertise and support —were reviewed and developed at the
meeting. These groups are: migration in the Pacific; labour migration and
understanding the needs of people who have been trafficked; collaboration on
migration in South Asia; and migration and health. Key working group outcomes
thus far include the endorsement of the Pacific Statement on Migration
developed by the APMN Pacific Working Group and circulated at the Pacific
Leaders forum. Participants at the AGM agreed to build on this model as way to
engage leaders on migration.

The APMN prioritizes engagement with other networks within and beyond
the region, including the Platform for European Red Cross Cooperation on
Refugees, Asylum Seekers and Migrants (PERCO), the Asian Red Cross and Red
Crescent AIDS Task Force, and the European Red Cross Action for Trafficked
Persons Network. On 16 October 2016, the second meeting of Movement
regional networks was held with the APMN and PERCO. This meeting explored
lessons learned, information sharing and ways to extend practical collaboration.
The network also conducts regional consultations with Asia Pacific National
Societies, most recently on the IFRC Global Migration Strategy and Global
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Communication Strategy and on the IFRC’s response to the Global Compact on
Refugees and the Global Compact on Safe, Orderly and Regular Migration.??
APMN members are kept up to date and engaged with the network through
regular communications, Skype calls, emails and sharing of information on
migration.

National Societies’ voices

The APMN began surveying Asia-Pacific National Society focal points in 2015 and
observed many attitudinal and programmatic changes over the subsequent two-year
timeframe. The results from the 2017 survey (to which thirty of thirty-eight National
Societies responded) showed a marked increase in organizational documents that
included reference to migration relative to the 2015 results.

Focal points were asked to indicate their views on which migration-related
issues were a priority for their National Society. There were positive developments in
this space, with many expressing increasing knowledge of, and concern toward,
migrants in their communities.

Aside from political obstacles, barriers identified by National Societies to
working with or prioritizing migrants within their organizations were
predominantly related to a lack of support and collaborative measures. In this
regard, some National Societies highlighted the following when asked about
barriers to supporting migrants:

“Other [organizations] including our government are yet to prioritise migration
in their plans.”

“[There is a] lack of knowledge on migration activities; for example, how to
develop the assessment tools, identification of needs and further steps.”

“[Lack of] cooperation with National Societies, specifically from the receiving
countries for labour migrant workers in the Middle East.”24

When asked about the most useful aspect of their engagement with the Network,
APMN focal points cited meetings, peer-to-peer learning, migration events (such
as “Mobilising the Movement”), receiving key updates from regional migration
events, and participating in working groups.

National Societies now look to the APMN as a platform to assist in
capacity-building, peer learning and increasing their knowledge on activities and
opportunities that address the humanitarian needs of migrants. The APMN will
work closely with Movement partners to progress these areas of requested support.

23 IFRC, “IFRC Policy Brief: Global Compact on Migration”, Geneva, 3 December 2017, available at: media.
ifrc.org/ifrc/document/ifrc-policy-brief-global-compact-migration-2/.
24 APMN Secretariat, above note 2.
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Call to action: Moving from understanding to action

As co-chair of the APMN and a participant in a range of global and regional
working groups, Australian Red Cross has the opportunity to move from building
understanding of migrant needs to mobilizing partners in strategy, data and
collective action. Australian Red Cross is proud to work as part of a Movement that
responds to increasing global migration challenges, be it through the Migration and
Refugee Compacts, the Global Forum on Migration and Development, or the
development of the first IFRC Global Migration Strategy.

The Movement has extraordinary capacity to offer a humanitarian response
to the needs of vulnerable migrants all over the world. Collaboration, coordination
and the sharing of skills and resources between all Movement actors will be critical
in this response.

Conclusion

There is a growing need to ensure that the work of National Societies reflects the
realities of human mobility as it exists today, such that human suffering is
mitigated and migrants may more easily become assets to their destination
countries. National Societies and the broader Movement have a mandate to
advocate to public authorities so that addressing the humanitarian needs of
migrants becomes a more focused component of national policies and planning,
and so that global documents enshrine humanitarian responses as central to how
States and other actors deal with the growing number of people seeking better
lives overseas.

Australian Red Cross sees work with and for migrants not as a choice but as
a humanitarian necessity for the Movement. At a time when public opinion is
divided and the issue of migration is an area of intense debate, the Fundamental
Principles provide a crucial guide. Regardless of who you are, where you come
from or your legal status, the Movement aims to provide assistance and
protection to those who are most vulnerable.

If the Movement can draw effectively on its presence across 191 countries,
its reach into and across communities through 13 million volunteers, and its
influence and role with government, it can not only provide assistance and
protection but also coordinate across borders to ensure that no one in need is left
without support, as well as influencing the global and national agenda to ensure
that humanity is at the core of any response.

Most of all, the Movement must work alongside and support communities
themselves to determine their needs and utilize their strengths, always recognizing
the resilience and capacity of migrants. Movement actors should leverage the trust
they enjoy within their own countries to build more cohesive, supportive and
inclusive communities.
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Abstract

In 2016, thousands of young migrants were stranded in Calais, France, in the “Jungle”
refugee camp. This paper aims to provide an overview of the British Red Cross’s
response and of how the organization engaged in numerous activities to secure
their safety, culminating in a transfer of children to the United Kingdom.

Keywords: Calais, crisis, Dublin, Dubs Amendment, emergency deployment, Jungle, migrants,
psychosocial support, refugees, reunification, separated children, unaccompanied minors.

The British Red Cross provides a range of services to asylum-seekers and refugees
across the UK. Most services are delivered directly in the UK, but the Refugee
Support team also engages with other National Societies and European partners
to try to ensure security and safety for those on the migratory trail. The core
aims of the Refugee Support and Restoring Family Links Division are to reduce
destitution and exploitation, restore family links and facilitate reunion, challenge
stigma and build inclusion, ensure protection, and empower people to make
positive decisions in order to regain control of their lives. This work is carried
out through individual casework and group work provided by staff and
volunteers, often in settings where service users can arrive without an
appointment to access services. As part of its efforts towards restoring family
links, the British Red Cross offers family reunion services. This includes support
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from qualified caseworkers to apply for visas, and travel assistance to pay for flights
for those granted permission to join a sponsoring family member in the UK.!

In this respect, in the autumn of 2016, efforts were made to support young
migrants trying to reach the UK who were stuck in Calais, France. Over a period of
several months, actions were intensified and culminated in the transfer of many
young people.

The “Jungle”, the unofficial refugee camp in Calais, France, has been in and
out of use since 1999. Most recently, migrants returned to northern France in
January 2015, seeking a staging ground for getting to the UK. By the summer of
2016, there were more than 1,000 children and young people? living in the
“Jungle”, with approximately 90% of those children being unaccompanied. Most
were waiting for an opportunity to make dangerous attempts to get to the UK,
and many of them tried repeatedly. The British Red Cross supported young
people who were granted permission to move from France to the UK by the
respective governments of those countries.

Many of the children who were stuck in Calais qualified for family
reunification under the Dublin III regulation.> They had family members in the
UK who were willing to provide care and support, but the practical mechanisms
of using this legal route were not established, leaving the children stranded. Since
the summer of 2015, the British Red Cross, government officials and other
relevant organizations — principally the Office of the United Nations High
Commissioner for Refugees (UNHCR) — had been holding discussions in an
effort to come up with solutions to a range of issues related to migration,
including a way to safely facilitate the transfer of these children to the UK using
the Dublin Regulation as safely and efficiently as possible.

The justification for bringing the young people to the UK was primarily on
humanitarian grounds, but included legal recourse through the Dublin Regulation
and the Dubs Amendment.* The Dublin Regulation is a European framework
that defines which State takes responsibility for assessing an asylum claim; this is
usually meant to be the first State that a person has entered. However, if a close
family member of the asylum-seeker is already in a particular European Union
member State (even as an asylum-seeker), that country becomes responsible for
evaluating the asylum claim of the family member.> A number of children in

1 See British Red Cross, “Refugee Support”, available at: www.redcross.org.uk/What-we-do/Refugee-
support (all internet references were accessed in August 2017).

2 See Help Refugees, “How Many More? September Census Results”, 19 September 2016, available at: www.
facebook.com/HelpRefugeesUK/posts/306615809699099.

3 Regulation No. 604/2013 of the European Parliament and of the Council Establishing the Criteria and
Mechanisms for Determining the Member State Responsible for Examining an Application for
International Protection Lodged in one of the Member States by a Third-Country National or a
Stateless Person (Recast), Official Journal of the European Union, 26 June 2013, available at: eur-lex.
europa.eu/LexUriServ/LexUriServ.do?uri=0]J:L:2013:180:0031:0059:EN:PDF.

4 British Red Cross, “The ‘Dubs Amendment’ and the ‘Dublin Regulation’ Explained”, available at: www.
redcross.org.uk/en/About-us/Advocacy/Refugees/Family-reunion/The-Dubs-Amendment-and-the-Dublin-
Regulation-explained.

5 Refugee Council, “The ‘Dublin’ Regulation and Family Unity”, policy briefing, November 2015, available
at: www.refugeecouncil.org.uk/assets/0003/6143/Nov15_Dublin_IIILpdf.
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Calais had family members in the UK, which qualified them to have their claims
assessed by the British government under the Dublin Regulation. In August 2016,
Safe Passage® counted 170 children living in the “Jungle” who had the right to
join family members in the UK.” Unfortunately, no bureaucratic processes had
been put in place by either the French or British governments to facilitate the
transfer of cases to the UK. The British government, at first, considered the
problem to be a French one, while France was reluctant to put in place centrally
prescribed measures to break the impasse.

The other relevant legal instrument was the Dubs Amendment, an
amendment to the 2016 Immigration Act® tabled by Lord Alf Dubs, and now
Section 67 of the Act.® Lord Dubs was himself a child refugee, saved from the
Nazis by the Kindertransport during the Second World War.!° He introduced the
Dubs Amendment in an attempt to bring children living in northern France to
safety in the UK, particularly those who did not have family in the UK and
therefore could not benefit from the Dublin scheme. The UK government
interpreted the Dubs Amendment as applying to children who entered Europe on
or before 20 March 2016 and did not have family links to the UK. In the summer
of 2016, there were at least 200 children in the “Jungle” who qualified to be
transferred under the Dubs Amendment.!! It was widely understood that
approximately 3,000 children would be moved to the UK from across Europe
under Dublin and Dubs over time, though the legislation omitted a firm
number.!? Ultimately, the scheme was abruptly ended after 200 children from
France were transferred, with allocations for Greece and Italy still pending in
summer 2017.13

British Red Cross involvement in securing children’s safety
before the close of the camp

The British Red Cross continually offered its assistance to the UK Home Office to
transfer children from Calais to the UK as quickly and as safely as possible. The

)}

See the official webpage of Safe Passage, available at: safepassage.org.uk.

7  British Red Cross, No Place for Children, report, 2016, p. 2, available at: www.redcross.org.uk/~/media/
BritishRedCross/Documents/What%20we%20do/Refugee%20support/No%20place%20 for%20children.
pdf.

8  See Immigration Act 2016, 12 May 2016, Chapter 19, available at: www.legislation.gov.uk/ukpga/2016/19/
contents/enacted/data.htm.

9  See Section 67, relating to relocation of and support for unaccompanied refugee children, available at:
www.legislation.gov.uk/ukpga/2016/19/section/67/enacted.

10 Read more on Lord Alf Dubs in The Guardian, available at: www.theguardian.com/profile/alf-dubs.

11 British Red Cross, above note 7, p. 3.

12 Lizzie Dearden, “Government Plan to Resettle up to 3,000 Refugee Children ‘Not Good Enough’, Say MPs
and Charities”, The Independent, 21 April 2016, available at: www.independent.co.uk/news/uk/home-
news/government-plan-to-resettle-up-to-3000-refugee-children-not-good-enough-say-mps-and-charities-
26994551 .html.

13 Tom Peck, “Government Backtracks on Pledge to Take Child Refugees”, The Independent, 8 February

2017, available at: www.independent.co.uk/news/only-350-syrian-refugee-children-will-be-allowed-to-

settle-in-britain-thousands-less-than-promised-a7569691.html.
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National Society also had conversations with various actors (central and local
government, partners in the International Red Cross and Red Crescent
Movement, and other voluntary groups) to see how the situation could be
progressed, including scoping visits to see how support could be offered.

In December 2015, a joint British and French Red Cross mission was
undertaken to distribute humanitarian relief to those living in the camps. Tents,
sleeping bags and other articles to make the living conditions a bit more bearable
were distributed to residents.!*

Throughout the winter of 2015 and into the spring of 2016, the numbers
living in the camp only grew, but without a clear escape route to the UK other
than the dangerous attempts to stow away in lorries. Voluntary organizations
were spontaneously organized by both UK and French citizens to support those
living there, offering a range of services, but these were completely independent
of the government. As spring turned into summer and there was no progress
through the official channels, the British Red Cross used various other methods
to try to move the situation along. Meanwhile, the French Red Cross continued
some outreach work. The discussions with government officials continued, but
the National Society decided to publish an advocacy report about the issues, as
well as offering support to a smaller organization attempting to open up safe and
legal routes of migration.!®

The No Place for Children report

Following research, interviews and a scoping visit, the British Red Cross released a
report entitled No Place for Children on 9 October 2016. This document examined
the situation in northern France and highlighted the plight of the many children
stranded there.!® The report made an immediate impact, was covered widely in
the media and was referenced in a parliamentary debate featuring the UK home
secretary.!” It described the process that children who qualified under Dublin III
were meant to use, but which had failed them for months on end.'® For example,
there was a severe lack of information in an age- and language-appropriate
format to explain what options children had, and a dearth of staff to implement
any of the processes needed to facilitate transfers. Children lacked safe
accommodation and the most basic resources, and government agencies on both
sides of the Channel were not prioritizing them, despite their vulnerabilities. As

14 British Red Cross, “Red Cross Helps Refugees and Migrants in France”, 23 December 2015, available at:
www.redcross.org.uk/About-us/News/2015/December/Red-Cross-helps-refugees-and-migrants-in-
France.

15 See “Winter Looms in the Calais ‘Jungle’ camp”, BBC News, 9 December 2015, available at: www.bbc.co.
uk/news/av/world-europe-35047732/winter-looms-in-the-calais-jungle-camp.

16 British Red Cross, above note 7.

17 See the statement in the House of Commons by Home Secretary Amber Rudd on the Calais camp, 24
October 2016, available at: www.parliament.uk/business/news/2016/october/statement-on-calais-24-
october-2016/.

18 British Red Cross, above note 7, p. 5.
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of August 2016, it was taking an average of ten to eleven months to process a claim
to get a child from France to the UK.!®

Best interest assessments

With word circulating that the French government was going to close the camp
imminently, efforts intensified and became more urgent. From 12 to 14 October
2016, an experienced and qualified social worker who is a senior member of the
British Red Cross Refugee Support team?° led a group of independent social
workers conducting best interest assessments on children in the camp. The
children were identified by staff and volunteers with Safe Passage, whose mission
is to open legal routes to sanctuary for children. Lawyers working with Safe
Passage then used the assessments to build their case that the government must
take action to get the children to safety. While the social workers were
conducting the assessments, the French government was moving closer to
shutting down the camp, positioning water cannons and riot police.?!

The situation was getting more dangerous as each day passed in the camp,
and the UK government was under a legal challenge to develop a functioning system
to protect children who had a right to be in the UK. This required cooperation from
the French government, who had also not developed working systems to manage
Dublin cases. Eventually everything came to a head as the French authorities
decided to close the camp in mid-October, though a clear protection plan for the
children remained unclear.?? This gave the governments and voluntary agencies
working in the camp very little time to coordinate a clear plan. At this point, the
UK Home Office accepted a long-standing offer from the British Red Cross to assist.

Escorts

The primary role that the British Red Cross undertook was to escort and support
children and young people in their journeys — in coaches from Calais to London,
and then during onward journeys from London to their next accommodation,
usually in foster homes. On 16 October, the first transfers from Calais to the UK
began. The British Red Cross initially sent members of its Psychosocial Support
Team (PST) to escort the young people in coaches secured by the UK Home
Office. The PST is an emergency deployment team that assists British nationals
abroad in times of crisis, with staff who are specially trained to manage

19 Ibid. p. 4.

20 The author of this article.

21 The author was in Calais during these events, and was in regular communication with colleagues in the
camp. See also “Calais Migrants: ‘Jungle’ Closure to Start on Monday, France Says”, BBC News, 21
October 2016, available at: www.bbc.co.uk/news/world-europe-37733794.

22 May Bulman, “French Police Accused of ‘Stealing Phones and Shoes of Refugees to Stop them Leaving
Calais Jungle’”, The Independent, 14 October 2016, available at: www.independent.co.uk/news/world/
europe/french-police-calais-jungle-migrants-refugees-human-rights-brutality-a7362281.html; UNHCR,
“UNHCR: France Decision to Close ‘Jungle’ Camp Welcome; Proper Care in Next Steps Crucial”, 14
October 2016, available at: data2.unhcr.org/en/news/15786.
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high-intensity situations outside of the UK, providing practical and emotional
support to British nationals (and occasionally others) in need. Team members are
usually deployed in conjunction with the Foreign and Commonwealth Office
abroad; this was the first time the British Red Cross had been deployed at the
request of the Home Office.

As the situation continued, it became evident that more volunteers from
other parts of the organization were needed, so the response expanded to include
those from the wider Emergency Response teams and Refugee Support teams of
the British Red Cross, among others. Given that Calais was also seen as the
border between England and France, British Red Cross team members who were
not necessarily trained for international deployments were allowed to go, since
they would not technically enter France.

Volunteer teams also escorted young people from the Home Office’s Lunar
House in Croydon, south London (where people claim asylum), to their planned
accommodation. Their new homes were spread all across the UK, so this often
involved multi-hour journeys for the young people after their already exhausting
experiences.

Through the course of the operation, the British Red Cross supported
nearly 429 young people (under the Dublin and Dubs legal instruments) in their
journey to the UK using 247 volunteers.??

Other roles

Though the official role for most of the operation was to escort young people to and
from the Home Office, many British Red Cross volunteers found themselves
undertaking other roles to fill gaps. Though there may have been rough
timetables of when coaches and taxis (to foster homes) were meant to arrive and
depart, these were often not followed. Coaches were delayed for various reasons,
and sometimes it was not always clear where the young people would go next.
The asylum screening interviews also took a significant period of time in
between. This meant that volunteers were often sitting in the Home Office
supporting young people for hours at a time, reminding staff that the young
people needed to be fed and watered, playing games with them to keep them
entertained, and serving as appropriate adults?* during asylum interviews.

Challenges

There were many challenges to this operation, many of which could have been
avoided had it been handled in a planned, organized fashion months earlier. The

23 Internal British Red Cross data collected by Emergency Response team leading the response, on file with
Emergency Response team.

24 “Appropriate adults safeguard the rights, welfare and effective participation of children and vulnerable
adults who are detained or questioned by police”: see the National Appropriate Adult Network
website, available at: www.appropriateadult.org.uk/.
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Home Office was leading the response, which at times made it difficult for British
Red Cross members to challenge or correct various courses of action.

There were a number of other organizations with a range of roles, but they
did not have clear coordinators to lead the response. Basics such as introducing team
members and explaining roles from respective organizations could have gone a long
way to ease communication and working relationships. The British Red Cross had a
team leader, but did not always know with whom to liaise. Communication between
teams within the Home Office could also have been improved, though it was
recognized that all parties were working under severe time constraints and were
taking part in an innovative use of the Dublin Regulation. As an example of the
problems involved, coach delays also led to potential safety concerns, with drivers
being on the clock for many more hours than they should have been, due to
waiting for interviews to finish. British Red Cross staff and volunteers raised
these concerns consistently with the Home Office. Another challenge was the lack
of interpreters available to brief the young people about where they were going.
On a few occasions the coaches left without the young people having been told
where they were going — something that the British Red Cross staff and
volunteers had to manage en route.

Some volunteers felt that the other organizations which were leading
various elements of the response did not have the appropriate skills to do so. For
example, in England, an appropriate adult is a specific role with specific
responsibilities and training, but some who were undertaking this role at the
Home Office did not seem to understand all of their responsibilities within that
role. At times there were not enough people from the other organizations, so
British Red Cross volunteers were asked to step into some of these roles. This
fluidity of roles may have led to some confusion.

There were also certain miscommunications that caused distress for some
young people. Many of those coming under the Dublin Regulation expected to be
immediately reunited with their families upon their arrival in the UK. In some
cases, however, the local authority had not yet assessed the families’ viability to
take a new child into their homes (if they were not the biological parents). In
other cases there were concerns about the proposed family members, which led
to delays in reunification, similarly causing upset. These circumstances meant
that the young people had to go into foster homes or other temporary
accommodation, which was yet another bump in the road of their already very
bumpy journey. For children who came under the Dubs Amendment, it could be
bittersweet to see others reunited with their families when they themselves did
not have anyone waiting for them.

Once on the coaches, the volunteers had the unenviable task of trying to
keep the young people from using their phones. This remit was in part due to
concerns that the media was tracking their location and movement. The young
people also wanted to be in touch with their families, but the Home Office did
not want them to contact the latter prematurely.
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There were also some very high expectations of what the UK would be like,
with one child saying “it will be like going to heaven”.?> The volunteers tried to
manage some of these expectations, while validating their excitement at moving
to a place of safety.

During the early trips, there was heavy media presence at the Home Office,
waiting for the coaches’ arrival. There was no private area or screens to protect the
young people as they exited the bus, so several young people were photographed and
their images were used by the media almost right away. These photos led to a huge
controversy about the age of the children, with many members of the public
assuming the young people were over the age of 18 due to their weathered
appearance, and so should not be treated as children. The British Red Cross
responded in the media and also met directly with the Home Office regularly
during this period, both individually and alongside many other organizations, in
order to highlight the need for changes to the process.2®

Transitions were quite difficult. As the young people left France, they were
often forced into saying quick goodbyes to those voluntary-sector workers who had
supported them. Once at the Home Office, the young people were usually told where
they would be going, often away from friends who had become family to them. This
was quite a shock, and one that the volunteers tried to ease by exchanging phone
numbers and/or passing on details through social workers.?”

Successes

Both Home Office and British Red Cross members were on coaches with the young
people as they left the camp to make their way to England. The power of the emblem
was notable, as the young people tended to trust the Red Cross volunteers and
welcomed their support with the aid of interpreters. Reflections from one
member of the PST were that, although the young people seemed to have grown
up very fast due to their experiences, they were, at the same time, still frightened
children. The emotions they expressed ranged from excitement to fear to
apprehension, often cycling through these emotions repeatedly.

Many of the children were desperate to meet up with family, in some cases
from whom they had been separated for many years. Some volunteers were on hand
to directly witness and facilitate the restoration of family links, which were
profoundly moving experiences. Several volunteers noted how the young people
cared for each other, as they had become family to each other, supporting one
another during transitions.

The British Red Cross volunteers felt excited and proud to contribute to the
mission. PST volunteers were team leaders for the Red Cross teams, and felt the

25 Notes from PST member Gill Moffat, on file with author.

26 “Two-Thirds of Refugee ‘Children’ ARE ADULTS Figures Show”, The Express, 21 October 2016,
available at: www.express.co.uk/news/uk/722968/two-thirds-calais-refugee-children-over-18-home-office-
age-assessment-teeth-test-davies;

27 Notes from PST member Andrea Wood, on file with author.
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training they experienced had prepared them for the roles. Team leaders for the Red
Cross ensured that their teams were briefed, supported throughout and debriefed at
the end (unlike some of the teams from other organizations). One British Red Cross
volunteer noted that their Red Cross colleagues were “calm, professional, aware,
enthusiastic, thoughtful and proactive”, and that the various skills that volunteers
brought from different parts of the organization led to an improved response.?
Several colleagues noted that the Red Cross teams shared “commitment, good
humour and flexibility” regardless of the length of time they had been with the
organization, showing the Fundamental Principles shining through.?

The British Red Cross’s national Emergency Response team in England
received high marks for maintaining a level of coordination in a chaotic situation.
Briefings supplied to teams evolved as new information was learned and team
leaders were briefed appropriately. There was also consideration of lessons
learned as time went on, and the managers of the responses ensured that this was
fed in to subsequent team leaders and responding staff and volunteers.

Conclusion

The situation of children being at risk in Calais is far from over. Children remain in
northern France in insecure positions. Governments and the voluntary sector,
including the British Red Cross, need to continue to consider how to avoid a
similar situation in the future, and how to respond should there be a repeat of
these circumstances. Many of the young people who are now in the UK are
struggling in their new situations. Families that received the young people have
not been given nearly enough support, and many of the arrangements have
broken down.3?

The British Red Cross learned valuable lessons from the response, many of
which the organization is still trying to unpack, consolidate and apply to responses
that have happened since, but ideally, any future migration response will not be
crisis-led like the one that occurred in 2016. Regardless, the British Red Cross
will continue to refuse to ignore people in crisis, and will apply the Fundamental
Principles to all responses.3! The British Red Cross will continue to model these
principles, as in this response: the principle of humanity, by preventing and
alleviating human suffering wherever it may be found, and the principle of
impartiality, by not discriminating as to nationality, race, religious beliefs, class or
political opinion and being guided by the needs of those in distress.

28 Notes from British Red Cross PST member Rowan Johnson, on file with author.

29 Ibid.

30 Many of these young people are now approaching the British Red Cross’s young refugee programmes for
support.

31 The fundamental principles of humanity, impartiality, neutrality, independence, voluntary service, unity
and universality bind the International Red Cross and Red Crescent Movement together. See British Red
Cross, “The Seven Fundamental Principles”, available at: www.redcross.org.uk/About-us/Who-we-are/
The-international-Movement/Fundamental-principles.
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Abstract

The Honduran Red Cross began working in the area of migration in July 2012, when
it set up the Migrant Assistance Module in Corinto for Honduran migrants returning
over land at the Honduran—Guatemalan border. The Honduran Red Cross has helped
hundreds of returning and irregular migrants, thanks to agreements with the Ministry
of Foreign Affairs and the National Migration Institute. It has also worked with other
National Red Cross Societies in the region, the International Federation of Red Cross
and Red Crescent Societies and the International Committee of the Red Cross, which
have helped it to strengthen its capacity and build a comprehensive vision for the
protection and assistance of migrants. This article summarizes the action that the
Honduran Red Cross has undertaken with respect to migration and explores
the services provided at the Corinto module, the Honduran Red Cross’s subsequent
management of the Returning Migrant Assistance Centre in Omoa and other care
centres for migrants returning because of their irregular status, and the
development and implementation of projects on migration and related topics.

Keywords: Honduran Red Cross, migration, migrants, Corinto, Omoa.
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Migration trends in the Americas

The global landscape is changing drastically as structural and political developments
in some countries increase the level of insecurity among the population, causing
internal displacement and migration. In the past ten years, the intensification of
violence (armed conflicts and other situations of violence) has led to massive
population movements. According to the 2015 World Migration Report published
by the International Organization for Migration (IOM), “there are an estimated
232 million international migrants... and 740 million internal migrants... in the
world”.! According to the UN News Centre, there are around 20 million refugees,
bringing the total number of international migrants up to 244 million.?

Regardless of the cause that drives people to migrate irregularly, when they
arrive in host countries they expect to enjoy a sense of well-being and freedom, and
to live a safe and healthy life. This is, however, sometimes preceded by a long and
dangerous journey rife with risks that include lack of protection, neglect, exclusion,
extortion, abuses, discrimination, ill-treatment, enforced disappearance, human
trafficking and even death, as well as an endless catalogue of human rights violations
that require timely action to be redressed.

Migration has a long history in the Americas, particularly with regard to
movements between neighbouring countries and areas within the region, driven
by events such as those referred to above. In the last two decades, however,
migration to the United States has overshadowed these population movements
between the region’s countries and areas. As noted in the 2015 World Migration
Report, Canada and the United States are now two of the ten countries where
about 50% of the world’s international migrants live.?

In spite of this general trend, in the past decade, there have been significant
migration flows into some Latin American and Caribbean countries. The
Organization of American States’ (OAS) 2017 International Migration in the
Americas report observes that, between 2012 and 2015, 7.2 million individuals left
their country of origin in the Americas.* According to the same report, 48%
emigrated to the United States and Canada, 34% to Latin America and the
Caribbean, and 18% to Europe. The report also shows that in 2015, 880,000
people worldwide emigrated to countries in Latin America and the Caribbean,
representing 20% of total emigration, with Barbados, Chile, Ecuador and Panama
establishing themselves as the new emerging countries of immigration in the

1 IOM, World Migration Report 2015 — Migrants and Cities: New Partnerships to Manage Mobility, Geneva,
2015, p. 17.

2 “Deputy UN Chief Presents New Report on Global Migrant Trends, Highlighting Rising Numbers for

20157, UN News Centre, 12 January 2016, available at: news.un.org/en/story/2016/01/519782-deputy-

un-chief-presents-new-report-global-migrant-trends-highlighting-rising (all internet references were

accessed in March 2018).

IOM, above note 1, p. 17.

4 OAS and Organisation for Economic Co-operation and Development, International Migration in the
Americas: Fourth Report of the Continuous Reporting System on International Migration in the
Americas (SICREMI), 2017, p. 42, available at: www.oas.org/documents/eng/press/SICREMI-2017-
english-web-FINAL.pdf.
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Americas. Furthermore, the study highlights that “[i]n the Americas, as in other
parts of the world, migration trends have been reinforced by the increase in the
number of people fleeing their countries, whether from natural catastrophes, or
economic or political instability;”> migrants may also be fleeing from conflict
zones or conditions of economic collapse or underdevelopment, or because of
expectations that regulations facilitating immigration to a particular country will
come to an end, as is the case for Haitians, Colombians, Venezuelans and Cubans.

In the same period, there was a surge of extra-continental migration to
Latin America, which was noted by the OAS and IOM to be “‘new and growing’,
comprised of mixed migration flows with diverse types of migrants: economic
migrants, refugee applicants, refugees and victims of migrant smuggling”.

The situation in Central America is exceptional because all irregular migrants
whose destination is North America (Canada, the United States or Mexico) must pass
through it. It is also an area with very high migration outflows, particularly from the so-
called Northern Triangle of Central America. It is therefore a region of origin, transit,
destination and return for thousands of irregular migrants. Irregular migrants in
Central America come from the Caribbean, South America, Asia and Africa; there
are also regular and irregular migrants who come from North America.

Guatemala, El Salvador and Honduras are the Central American countries
from which the largest numbers of people migrate to North America (mainly the
United States) and outside the continent (mainly Spain). The year 2014 was eventful
in terms of migration in the region, with large numbers of unaccompanied migrant
children and adolescents (around 60,000) arriving at the US border and many more
on the migration route through Mexico. This situation led to a humanitarian
emergency being declared by the Honduran government” and prompted a response
from the countries involved, consisting not only of humanitarian assistance but also
activities to ensure the safe and dignified return of migrants to their own countries.
Laws, policies and tools were adopted to implement repatriation processes. Even so,
in 2016, US Customs and Border Protection intercepted nearly 46,900
unaccompanied children and more than 70,400 family units at the US—Mexico border.?

In 2015, approximately 3.4 million Central Americans were residing in the
United States, and 85% of them were from the Northern Triangle. According to the
mid-2015 estimates of the United Nations (UN) Population Division, 78% of the 4.1
million migrants from Central America resided in the United States; 15% were
scattered within the region (including Mexico), while the rest were in Canada and
Europe.®

wl

Ibid., p. v.

6 OAS and IOM, Regional Report: Irregular Migration Flows to/within the Americas from Africa, Asia and
the Caribbean, 2016, p. 7.

7 Republic of Honduras, Executive Decree PCM 33-2014, La Gaceta, No. 33,476, 11 July 2014, available in
Spanish at: www.acnur.org/fileadmin/scripts/doc.php?file=fileadmin/Documentos/BDL/2016/10642.

8  Gabriel Lesser and Jeanne Batalova, “Central American Immigrants in the United States”, Migration Policy
Institute, 5 April 2017, available at: www.migrationpolicy.org/article/central-american-immigrants-united-
states.

9 Ibid.
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Migration trends in Honduras

Honduras has seen different forms of human mobility, including forced
displacement and voluntary migration. Large-scale migration began in 1998 in
the wake of Hurricane Mitch, when the main reasons for leaving the country
were family reunification and the search for better employment prospects and a
better life. However, recent years have seen a growth in forced internal and
external displacement caused by violence and crime in the country. The increased
presence of organized crime, in its different forms (such as murders, kidnappings,
extortion, forced recruitment and the control of territories), has forced a large
number of people to leave their places of residence in order to protect their life,
freedom, well-being and physical safety, owing to the lack of suitable protection
mechanisms.!°

In Honduras, ensuring the human dignity of internally displaced people
and migrants is a complex challenge, as it is a country of origin, transit,
destination (to a lesser extent) and return. It therefore has to meet the assistance
and protection needs of returnees, irregular migrants, children, adolescents,
young people and adults.

The parliament of Honduras — the National Congress —adopted a law on
Honduran migrants and their families!! as a starting point for the implementation of
measures to raise awareness about the dangers of irregular migration. It also
established activities to provide assistance and protection to Honduran migrants and
their families in Honduras and in other countries, and to promote their reintegration
into society. However, the sheer number of Honduran migrants returning to the
country has meant that response is outstripped by demand. According to the
Observatory for Consular Affairs and Migration in Honduras, in the three years up
to December 2017, a total of 193,267 Honduran migrants returned to the country,
with a decrease of 30.8% in 2017 as compared to 2016.!% These figures include
migrants returning by land, sea and air.

With regard to assistance for irregular migrants, changes were implemented in
the National Institute for Migration (Instituto Nacional de Migracion, INM), the office
responsible for migration policy in Honduras. While management of migration policy
remained under the area of national security, a human rights-based approach to
assistance for irregular migrants!® was developed. This approach includes granting
irregular migrants humanitarian visas, which have eventually become three- to five-
day permits for leaving the country, with the aim of reducing the risks they face and

10 Inter-Agency Commission for the Protection of Persons Displaced by Violence, Characterization of
Internal Displacement in Honduras, 2015.

11 Ley de Proteccion de los Hondurefios Migrantes y sus Familiares (Law on the Protection of Honduran
Migrants and Their Families), available at: www.tsc.gob.hn/leyes/Ley_proteccion_ HND_migrantes_y_
fam_2014.pdf.

12 For a comparative table showing statistics on migrants returning to Honduras, see “Cantidad de
Hondurenos retornados al pais el afo 2017”, Observatorio Consular y Magratorio de Honduras,
available at: conmigho.wixsite.com/subscym-conmigho/retornados-2017. See also IOM, “Honduran
Statistics”, available at: triangulonorteca.iom.int/honduran-statistics.

13 For more statistics on irregular migration in Honduras, see OAS and IOM, above note 6, pp. 40-41.
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facilitating their journey. The work itself involves improving reception facilities and
seeking partnerships for the delivery of humanitarian assistance. In the case of
minors, in line with government policy, the Directorate for Children, Adolescents
and Family (Direccién de Ninez, Adolecencia y Familia, DINAF) intervenes to
ensure that irregular migrant children and adolescents receive due protection and
assistance.

Humanitarian commitment of Honduran Red Cross in the area of
migration

Actions based on humanitarian principles

The Fundamental Principles of the International Red Cross and Red Crescent
Movement (the Movement),'# the Declaration “Together for Humanity” adopted
at the 30th International Conference of the Red Cross and Red Crescent,!> and
the humanitarian needs of hundreds of migrants in the country have prompted
the Honduran Red Cross to take action to provide protection and assistance for
them.

The Honduran Red Cross’s work in the area of migration began with the
support of the International Committee of the Red Cross (ICRC), and continues
to the present day. The International Federation of Red Cross and Red Crescent
Societies (IFRC) also provides support through the implementation of projects
aimed at protecting the rights of migrants in the region, especially in the
Northern Triangle.

The first step taken by the Honduran Red Cross and the ICRC in 2011 was
to conduct a joint study to assess the situation of returning Honduran migrants. The
study involved meeting with the authorities and visiting repatriation points,
including the Returning Migrant Assistance Centres (Centros de Atenciéon al
Migrante Retornado, CAMRs) for migrants arriving by air, located at the
international airports of Toncotin in Tegucigalpa and San Pedro Sula in the
municipality of La Lima.

The study concluded with the development of a project to set up a Migrant
Assistance Module at the Corinto border crossing (the Corinto module) located
between Honduras and Guatemala. The project was aimed at assisting returning

14 The Fundamental Principles of the Movement are humanity, impartiality, neutrality, independence,
voluntary service, unity and universality. International Committee of the Red Cross (ICRC), The
Fundamental Principles of the International Red Cross and Red Crescent Movement: Ethics and Tools
for Humanitarian Action, available at: www.icrc.org/en/publication/0513-fundamental-principles-red-
cross-and-red-crescent. See also Amelia B. Kyazze, “Walking the Walk: Evidence of Principles in
Action from Red Cross and Red Crescent National Societies”, International Review of the Red Cross,
Vol. 97, No. 897/898, 2016, available at: www.icrc.org/en/international-review/article/walking-walk-
evidence-principles-action-red-cross-and-red-crescent.

15 30th International Conference of the Red Cross and Red Crescent, Resolution 1: Declaration “Together for
Humanity”, 26-30 November 2007, Geneva, available at: www.icrc.org/eng/resources/documents/
publication/p1108.htm.

57


http://www.icrc.org/en/publication/0513-fundamental-principles-red-cross-and-red-crescent
http://www.icrc.org/en/publication/0513-fundamental-principles-red-cross-and-red-crescent
http://www.icrc.org/en/international-review/article/walking-walk-evidence-principles-action-red-cross-and-red-crescent
http://www.icrc.org/en/international-review/article/walking-walk-evidence-principles-action-red-cross-and-red-crescent
http://www.icrc.org/eng/resources/documents/publication/p1108.htm
http://www.icrc.org/eng/resources/documents/publication/p1108.htm

A. Ponce and N. Archila

Honduran migrants and migrants in transit (children, adolescents, young people
and adults) that were entering through Corinto by land.

Before the module was set up, Corinto was a challenge for the hundreds of
migrants returning each day, as there was no assistance available and no frequent
transport to the nearest city (Puerto Cortés, which is 60 km away), from which
they could start their journey back home. Many of them returned to the
migration route.

Volunteering and humanitarian assistance at the Corinto module

Assistance was provided to migrants by Honduran Red Cross volunteers, who had
received appropriate training in migration issues, safety, restoring family links (RFL)
and technical and financial management. They were also required to have skills in
other areas, such as psychosocial support, first aid and leadership. There were
originally two teams, each consisting of three people working weekly shifts,
meaning that they would travel 60 km to Corinto each day. Sometimes they
would have to stay for entire days (twenty-four hours) until the buses bringing
the Honduran migrants arrived. Staffing had to be increased once the service was in
operation and demand rose. Operational procedures were developed for the delivery
of services, including management of the module, opening and closing of the
module, assistance on board the buses arriving in Corinto, assistance at the module,
management of special cases, coordination, media relations and communication,
and safety.

In addition to assistance for adults, services were also provided at this
border point for unaccompanied children and children travelling with their
families, in coordination with the government agency responsible at that time for
ensuring children’s rights in the country. This assistance varied in some respects,
taking into account the criteria established by the government agency and the
best interests of the child.

The services provided included support for migrants from the time of their
arrival at the border, with volunteers boarding the buses and welcoming them to
boost their spirits and self-confidence, and to assuage their sense of frustration at
their failure to achieve their dream of migrating. The volunteers explained the
services offered and invited the migrants to pay an optional visit to the module
when they got off the bus. Whereas volunteers initially had to remind the
returning migrants when they disembarked that, for example, the services were
free and accessible as needed, after a few months the buses were arriving at the
border with the passengers well aware of the Corinto module, its services and the
Honduran Red Cross. The migrants also received information and guidance for
their onward journey. With the aid of a map on the wall, one of the volunteers
would show them where they had entered the country and points of interest en
route to the city, where they would have a better chance of finding a way to
travel home. A telephone was made available to the returning migrants so that
they could contact their families.
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First aid was provided in an area fitted out for this purpose, providing the
required privacy, and staffed by a paramedic. Migrants requiring further medical
treatment were transferred to a hospital as part of this service. Hygiene kits, the
contents of which varied according to the age (infants, children and adults) and
sex (men and women) of the recipient, were handed out. Those given to children
included a snack (fruit purée/baby food, biscuits and fruit juice), oral rehydration
solution and nappies. Purified water was given to migrants as they entered the
module, and children were also given water once they had been received by the
government agency responsible for their care.

Provision was made for particularly vulnerable migrants unable to continue
their journey to stay at a small hotel near the module. They were given food, and
transport was provided once they were fit enough to travel. Lastly, migrants who
were ill, mutilated, injured or in a poor state of health were transported from
Mexico and other countries using the ambulance services of the region’s National
Societies, forming a ‘“humanitarian chain”.

The work of the Honduran Red Cross in Corinto was known to Honduran
government institutions, representatives of other governments, UN agencies, civil
society organizations and components of the Movement. There were extensive
discussions about the need for the government to provide comprehensive
assistance to migrants returning by land, including a service which, in addition to
registering entry into the country, would allow returning migrants to receive
humanitarian assistance such as that offered by the Honduran Red Cross. The
module ceased to operate on 22 September 2015 after the Honduran and
Mexican governments agreed a new repatriation point 45 km from the border, in
the municipality of Omoa.

Management of the Returning Migrant Assistance Centre in Omoa and
other work

On 23 September 2015, in accordance with the law on the protection of Honduran
migrants and their families, the Honduran government opened CAMR — Omoa, the
first centre for receiving and assisting Honduran migrants returning to the country
by land.

Given the Honduran Red Cross’s experience in assisting returning
migrants, an agreement for it to manage CAMR —Omoa was signed with the
Ministry of Foreign Affairs in November 2015 and remains in force. Red Cross
volunteers continue to deliver the humanitarian services that had previously been
provided by the Corinto module, in accordance with the Fundamental Principles
of the Movement. The Honduran Red Cross currently supports all reception
centres for Honduran migrants returning by land, sea or air. It also provides free
telephone calls at the Migrant Child and Family Care Centre, a DINAF unit that
receives migrant children, adolescents and family units returning by land.

As mentioned above, the migrants assisted by the Honduran Red Cross
include irregular migrants passing through the country. The first operation to
meet the needs of this group of migrants started in August 2016, when the
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Honduran Red Cross Choluteca branch (southern area) reported the presence of
over 2,000 mostly Haitian migrants, including both children and adults. It
approached the INM about the problem, and as a result the National Society
started an RFL service (telephone calls) — provided to irregular migrants at the
Irregular Migrant Care Centre based in Choluteca — which is still in operation,
with funding provided through a Disaster Response Emergency Fund allocation
granted by the IFRC. Health information, different types of hygiene Kkits, first aid
and paramedic support for medical assessments and hospital care, and purified
water are provided to migrants for a three-month period after their arrival. These
services were delivered under an agreement signed with the INM, which has been
renewed until 2020. Through these activities, the Honduran Red Cross has
assisted more than 127,910 people, providing over 421,392 services.!®

The Honduran Red Cross’s involvement in activities to provide assistance
and protection to migrants is not, however, limited to the operations described
above. With guidance from the ICRC, a number of initiatives have been
undertaken in the area of protection, while projects are being developed with
other National Societies to address the problem of internal displacement.
Together with the IFRC, the Honduran Red Cross is involved in implementing
the Rights of Migrants in Action project, the Violence and Legal Protection in
Migration in the Northern Triangle of Central America project, which has now
ended, and other regional projects. It is also part of the IFRC Migration Task
Force, helping to develop tools and strategies that promote the Movement’s work
on migration.

Outside the Movement, a UNICEF-funded project is being carried out to
implement the Community Strategy for the Emotional Recovery of Children, with
a focus on returning migrants.

Coordination with the government and other actors to strengthen the
response

From the outset, the Honduran Red Cross’s response in the area of migration
entailed two approaches. The first involved the National Society, in its role as
auxiliary to the government, helping the public authorities to carry out
humanitarian activities, complementing but not substituting State action. While
working in Corinto, the Honduran Red Cross engaged with central government and
local authorities on numerous occasions. The second approach highlighted the
primacy of the Fundamental Principles, particularly the principle of humanity,
basing all activities on human rights in order to ensure the protection of migrants
and their enjoyment of said rights.

Dialogue and coordination with State actors led to the signing of a number
of the agreements referred to above, as well as participation in high-level discussion
forums such as the Regional Conference on Migration, a forum led by regional

16 Honduran Red Cross statistics on how many people were assisted and the quantity of services provided
between 2012 and 2017. On file with authors.
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foreign affairs ministers for coordination and decision-making aimed at achieving
safe and orderly migration. The Honduran Red Cross engaged in dialogue with
the Honduran Ministry of Foreign Affairs to establish processes for and
development of guidelines on assistance for migrants (agencies such as the
Norwegian Refugee Council and the Office of the United Nations High
Commissioner for Refugees (UNHCR) also participated), and it maintained
relations with the INM, thereby ensuring an effective humanitarian response for
irregular migrants.

As an actor with recognized expertise in the field of migration nationally,
the Honduran Red Cross takes part in training processes with UN agencies,
including UNHCR and the IOM. From the start, it has coordinated its work with
civil society organizations such as the National Forum for Migration in
Honduras, the Human Mobility Pastoral Group and the Centre for Human
Rights Research and Promotion in Honduras, which is also a partner in the
Rights of Migrants in Action project. The Honduran Red Cross also partners
with academia, participating in the Support Group of the Observatory for
International Migration in Honduras, set up by the Latin American Faculty of
Social Sciences.

Achievements and challenges

Thanks to its experience and knowledge in the area of migration, the Honduran Red
Cross has positioned itself as an important partner in this field nationally and within
the Movement, hence its participation in various forums dealing with migration issues.
In addition to the Movement guidelines set out in the IFRC migration policy!” and
migration strategy,'® the Honduran Red Cross’s National Development Plan 2016
2020 identifies human mobility as one of the major strategic areas of social
development. This implies taking action, together with the other components of the
Movement working in Honduras, to establish a regional Red Cross and Red
Crescent platform on migration. Such a platform should be backed up by a policy
and strategy that allow it to define its actions and strengthen its capacities as the
forum for coordinating and consolidating efforts to protect and assist this vulnerable
group, whether they are returning Honduran migrants, migrants in transit or
migrants with specific protection needs.

Human mobility is itself a reality that is changing because of diverse factors
that require careful analysis. However, even though the Honduran Red Cross has
important partners producing knowledge in this area, it believes that producing
knowledge from its own experience and in-depth research on the effects of its

17 IFRC, Policy on Migration, Geneva, November 2009, available at: www.ifrc.org/Global/Governance/
Policies/migration-policy-en.pdf.

18 IFRC, IFRC Global Strategy on Migration 2018-2022: Reducing Vulnerability, Enhancing Resilience, Geneva,
2017, available at: media.ifrc.org/ifrc/wp-content/uploads/sites/5/2017/12/IFRC_StrategyOnMigration_EN_
20171222.pdf.
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work will improve its response and enable it to identify and address new issues — for
example, protection needs and the humanitarian effects of human trafficking.

The Honduran Red Cross firmly believes that its humanitarian action as
auxiliary to the public authorities must continue in order to deliver the
comprehensive response that migrants need: striving to help them to become
resilient and integrate, and to ensure recognition of the need for the respect,
exercise and enjoyment of their rights.

The Honduran Red Cross has already come a long way in its efforts to meet
the humanitarian needs of migrants. However, more research and knowledge on the
subject would lead to more efficient and effective action for improving the resilience
of migrants, as a matter of priority.
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PHOTO GALLERY

Displacement in
Nigeria: Scenes from
the northeast

Now in its ninth year, the armed conflict in Nigeria has forced more than 2 million
people from their homes, with more than 1.5 million of these displaced within the
country. The regionalized conflict — which since 2013 has affected the neighbouring
countries of Cameroon, Chad and Niger — has caused a protracted humanitarian
crisis with some of the highest human costs in the world. The most affected area in
Nigeria is the northeast of the country, primarily the States of Adamawa, Borno
and Yobe.

Those that have fled their homes often face numerous difficulties as they are
left with nothing. In these dire situations, many have basic needs that have to be
addressed: lack of food and water, access to health, shelter and education, mental
health consequences, safety. Family separation is especially hard as in the chaos of
violence, family members lose contact with their loved ones.

Most uprooted people gather in and around places such as Maiduguri and
other camps in Borno and Adamawa. Northeast Nigeria is an underdeveloped
area, and the humanitarian crisis takes a toll on both new and long-term
displaced, returnees, host communities and hard-to-reach rural communities. A
total of around 7 million people are in need of humanitarian assistance.

In the following gallery, photographer Newsha Tavakolian gives us a glimpse
into the lives of displaced persons in northeastern Nigeria.
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Figure 1. A view of the Muna camp for displaced persons, located just outside of Maiduguri,
Nigeria. Continued violence in the northeast has forced residents to flee their villages, and
many of them have come to the Maiduguri area seeking safety. Today the camp is estimated to
shelter approximately 24,000 displaced people. All photos © Newsha Tavakolian/Magnum
Photos for the ICRC.
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Figure 2. A wood market outside of the Muna camp, where wood is sold to people both inside and
outside of the camp.

65



Displacement in Nigeria: Scenes from the northeast

Figure 3. The home of Asami, a father of twelve, from the town of Bama. After not seeing six of his
children for over seven years, he was reunited with two of them, but four are unaccounted for to
this day. “At the time we lost [our two sons] they were 8 and 9 years old, and now they are 14 and
15”, he says. The ICRC’s Restoring Family Links (RFL) programme works to trace and reunite
families separated by the chaos of violence, offering services that include phone calls, sending
messages, and family reunifications.
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Figure 4. Roghiya, mother of twelve and wife of Asami, is seen with her two sons after being
reunited through the RFL programme. Abuali and Muhammad, eight and nine years old, left
the family to attend religious school seven years before this photo was taken. They explained
that their teacher disappeared and the kids were left alone. The school was far from their
home, and they were forced to live on the street without food and clean drinking water for
months. Another teacher who found them and took them in for nearly two years gave their
names to the ICRC’s RFL delegate in hopes of finding their parents. Roghiya explains that her
three daughters, who were also enrolled in the school, went missing after the attack. “Since
then, we have no news from them and it’s been seven years now that they are apart from us,”
she says. “Even when I am sleeping, I am always thinking of my children and wondering
where they are; even when I am eating I imagine them sitting next to me and eating with me.
My dreams are like a series.”
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Figure 5. Paulina, 42, was abducted during an attack as she was attending her sister’s funeral. Since
then her family has had no news from her. Paulina’s 16-year-old daughter Jummai reflects on her
family’s daily life after the abduction: “We have no news since the day she was abducted. Life is
very hard for us. My mother was a woman who took care of everything with the household. Now
we go to school and come back hungry.” Paulina’s husband adds: “She was everything for this
house; she used to cook and clean and bring money to the family. Without her we really don’t
know how to survive.”
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Figure 6. A resident at a camp for displaced persons in Maiduguri.
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Figure 7. Alhaji, 34, from Ngala, recuperates after surgery in the State Specialists Hospital in
Maiduguri. He was sleeping at home when he was shot in the throat. Two ICRC surgical teams
tend to weapon-wounded and to displaced persons in need of surgical care at the hospital.
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Figure 8. Students attend class at the Future Prowess Islamic School in the city of Maiduguri. The
school was set up in 2009 for orphans and vulnerable children, offering both a Western and
Islamic education to both boys and girls for free. The ICRC supports the school with food
donations that are used to feed the children once a day. Some of their parents are widows who
benefited from the ICRC livelihood support programme.
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Figure 9. Children prepare for their meal at the Future Prowess Islamic School.
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Figure 10. Children from a school in the Muna camp.
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Figure 11. People line up to collect water in the Muna camp.
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Abstract

This article aims at positioning the agency of the displaced within the longue durée, as
it is exposed in contexts of hospitality and asylum, by articulating its key modes:
contingent, willed and compelled. Using the ancient world as its starting point, the
article exposes the duplicity in conceiving of the current condition of displacement
as transient or exceptional. As such, it argues for the urgent need of a shift in the
perception of displaced persons from that of impotent victims to potent agents, and
to engage with the new forms of exceptional politics which their circumstances
engender.

Keywords: migration, refugee camp, agency, ancient history, suppliants, asylum-seekers, refugee, state
of exception, hospitality, guest-friendship, sanctuary, xenia, reciprocity, Zeus Hikesios, Agamben, Arendt,
Derrida, Homer, Euripides, Aeschylus, Isocrates.
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to Andrew Thompson and the many participants of the dynamic conference on “Refuge and Refugees
in the Ancient World” held at the University of Columbia in 2016. This article would be much the
poorer without the insightful suggestions of the editors and reviewers.
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Introduction

The capacity for action —agency — of forcibly displaced persons needs urgent
attention.! To not understand its potency and discount it is to forsake over 100
million people to a false state of victimhood, and to ignore the emergence of new
forms of collective action and “governance”. Responses to conditions of
displacement, or de-placement, refute the classification of such contexts as “states
of exception” — defined by the impossibility of politics and agency. For Agamben,
the “camp” is where the temporary “state of exception” is given spatial
permanence.? Yet despite systems of constraint and suspension of rights, such
conditions as experienced in the intransient refugee camps can still generate an
exceptional politics that is innovatively flexible and adaptable. It is a politics that
has equal potential for influence through progressive methods as through
intimidation. Without romanticizing, there are lessons to be learned from this
situation, which defies the liminality of displaced existence. The aim of this paper
is to position the agency of people who are displaced within the longue durée, as
it is exposed in contexts of hospitality and asylum, by articulating its key modes:
contingent, willed and compelled.

Exceptional are the policies and the negotiations that accompany the
political and moral dilemmas of how to address the stranger at the threshold.
What happens across that threshold has, once again, become central to the
understanding of what it means to inhabit the earth as a community. Some 3,000
years ago, the measure of society was encapsulated in what happened at the
moment of reaching across that liminal space —inhospitable treatment of a
stranger was used to make a more general statement about the negative character
of the community as a whole. Seminal to the narratives of the most well-known
surviving works of ancient literature are the encounters between the guest and
the host; between those who seek asylum and those who are asked to provide it.
There is a timelessness to these encounters in ancient writings that, like the
intransient permanence of today’s camp, challenges the liminality of displaced
existence.

Following a preliminary reflection on ancient terminology and
contemporary approaches, this article begins by critically presenting some of the
features of ancient hospitality, asylum and supplication, while introducing the
main cases that will act as witness. It then proceeds with a diagnosis of the three
modes of displaced agency. From the ancient context, it first draws on the

1 Forcible displacement includes that which is the result of conflict, poverty, climate change or socio-
political circumstances that make life unendurable, and there is no distinction made between persons
who have been displaced across national borders and those displaced within their own States.

2 For the state of exception, which refers to an emergency response by sovereign States leading to suspension
of the juridical order, see Giorgio Agamben, State of Exception, University of Chicago Press, Chicago, IL,
2005; Jef Huysmans, “The Jargon of Exception —On Schmitt, Agamben and the Absence of Political
Society”, International Political Sociology, Vol. 2, 2008; Carl Schmitt, The Concept of the Political, trans.
George Schwab, University of Chicago Press, Chicago, IL, 1996 (first published 1932); Carl Schmitt,
Political Theology: Four Chapters on the Concept of Sovereignty, trans. George Schwab, University of
Chicago Press, Chicago, IL, 2005 (first published 1922).
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Homeric epic and then focuses on the evidence for asylum requests and their
function in Greek tragedies, written for the audience of the Classical polis (fifth-
century BCE city-State). It also considers later historical episodes, such as
Isocrates’ record of the Plataean plea for refuge to the Athenians in the fourth
century, the Polybian account of “camp” politics during the Carthaginian
Mercenary War of the third century BCE, the Roman Republican dispute on
foreigners’ rights to the city in Cicero’s writings, and briefly the encounters with
people seeking refuge in the works of Caesar and Virgil. These will be used to
investigate the bases on which asylum is sought and decisions are made,
including threat and peer pressure, religious and moral obligations, legal duty,
reputation, reciprocity, kinship, and utility —the potential for service. Within
these negotiations, the site where they take place is also relevant, whether a
private, public or other liminal space, such as a sanctuary. The stage on which the
discourse is played out defines the roles of the actors and intermediaries involved,
including those of the leaders (displaced or not), the community and the divine.
On it is exposed the potential for agency and the struggle of fulfilling, often
conflicting, obligations to one’s fellow community members and to outsiders. In
the second half of the article these historical cases will be brought to bear on
exploring the different modes of agency, and the article will consider the works of
contemporary thinkers as well as recent illuminating examples such as the
Dheisheh Refugee Camp in Palestine.

Past and present understandings

Increasingly, investigations into ancient mobility challenge prevailing conceptions
of a natural tie to the land and a demographically settled world, showing that
much human mobility was ongoing and cyclical.> The generic term for migrant,
for example, is not easily discernible in Ancient Greek, nor in Latin usage until it
gains currency in the fourth century CE, well into the Roman Imperial period.*
There was no interest in categorizing all those on the move under one label. The
closest equivalent to “migrant” is transitor (literally, one who goes over or is a
passer-by), which only appears in Late Antiquity (c. 300-700 CE).> In this later

3 See the following, with earlier references: Peregrine Horden and Nicholas Purcell, The Corrupting Sea: A
Study of Mediterranean History, Cambridge University Press, Cambridge, 2000; Elena Isayev, Migration,
Mobility and Place in Ancient Italy, Cambridge University Press, Cambridge, 2017; Laurens E. Tacoma,
Moving Romans: Migration to Rome in the Principate, Oxford University Press, Oxford, 2016.

4 Terms do exist for the foreigner/outsider in Ancient Greek — xenos (although initially the term could also
be used to mean host), or enemy — polemios; and in Latin, for the friendly outsider, hospes, and the one
who is much less so, an enemy, hostis (originally the term was also used to mean stranger or foreigner).
None of these express the same sentiment as the modern usage of “migrant”. Instead, they focus on the
specific relationship of the individual to the host community: see Cicero, De Officiis, 1.12.37; and Varro,
Lingua Latina, 5.3, with discussion in E. Isayev, above note 3, Ch. 2.

5 Ammianus 15.2.4: Charlton T. Lewis and Charles Short, A Latin Dictionary, Oxford University Press,
Oxford, 1900.
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period, concepts of immobility became part of the repertoire of virtue.® The
emergence of new terminology, such as transitor, is an indicator of shifting
attitudes to mobility and the status of individuals, and an expression of changing
methods of control. It exposes how fleeting are the conventions that take shape
here and now by highlighting moments of change in conceptualizing mobility
and the definition of those on the move.

The actions and decisions within host—guest encounters determined (and
perhaps still determine) the positioning of a society on the spectrum of just,
civilized or barbarian. For Derrida, whose thought experiments draw on ancient
writings, hospitality is the essence of culture.” Homer’s world of the Odyssey is
wholly constructed through its protagonist’s experience as a guest and suppliant
among the inhabitants dwelling on the real and imagined shores of the
Mediterranean. As Odysseus is coaxed to tell the story of his adventures, what his
hosts are most keen to know is whether those he met were kind or hostile to
strangers. The barbarism of Polyphemos, the one-eyed cyclops, is revealed
through his subversion of the duties owed to guests — not least eating, rather than
feeding, them.® Athena, the grey-eyed goddess, disguises herself as a guest at the
house of the absent Odysseus to get the measure of his son Telemachus.” The
most supreme ancient gods, including Zeus himself (in the guise of Xenios, as
protector of guests, and Hikesios, as protector of suppliants), mete out harsh
punishment on those who transgress the rules of hospitality.

Beyond Homer’s world of elite warrior-heroes, for the dramatists of the
nascent democracies of Classical Greece, the treatment of the stranger continued
to be pivotal in capturing the most polemical issues of their times. This is most
explicitly portrayed in such plays as Aeschylus’ Suppliant Women and Euripides’
Children of Herakles, which will be considered in more detail below. The host—
guest or suppliant encounters are played out to expose the tensions of morality,
responsibility and obligation that lie between State and individual, questioning
the balance of power and the true place of decision-making. They also zero in on
the conflict between agency and victimhood.

Perhaps here the necessary momentum can be found to shift the perception
of displaced persons as impotent victims to that of potent agents, who are equally
invested in addressing shared global challenges. In the twenty-first century, those
involved in more progressive humanitarian endeavours recognize this acutely.
Activists in such organizations as the City of Sanctuary Movement show distress
at having to present people seeking sanctuary as helpless victims to the public,

6 P.Horden and N. Purcell, above note 3, p. 384; Bruno Pottier, “Contrdle et mobilisation des vagabonds et
des mendiants dans I’Empire romain au IVe et au début du Ve siécle”, in Carla Moatti, Wolfgang Kaiser
and Cristophe Pébarthe (eds), Monde de 'itinérance en Méditerranée de I'antiquité a I’époque moderne:
Procédures de contréle et d’identification: Tables rondes, Madrid 2004—Istanbul 2005, Bordeaux, 2009.

7 Jacques Derrida, Of Hospitality: Anne Dufourmantelle Invites Jacques Derrida to Respond, trans. Rachel
Bowlby, Stanford University Press, Stanford, CA, 2000.

8 Homer, Odyssey, Book 9.

9  Ibid., Book 1.
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the media and government authorities, in order to get a sympathetic response.!® A
related challenge for such movements is the illusion of equality: how to deal with the
reality of exclusion in terms of rights, politics and protection for those who are
waiting to have their asylum claims heard, while at the same time fostering an
environment that encourages engagement, on equal terms, between citizens and
asylum-seekers, refugees and undocumented immigrants. These challenges
embody the perplexities of human rights confronted by Arendt, which, while
promising equality irrespective of citizenship status, are still articulated within the
framework of the nation-State.!! Nationality remains the basis of entitlement to
rights, despite the guarantees offered for legal personhood to those deemed
stateless by international human rights law.!> Gundogdu’s reinterpretation of
Arendt’s analysis of statelessness and human rights articulates these concerns by
pointing to the depoliticizing trends that have emerged with the convergence of
human rights and humanitarianism, with an increasing emphasis on suffering
bodies.!* Such a focus undermines the ability of displaced persons to make their
actions and their speech relevant, hence excluding them from political
community, which for Arendt equates to expulsion from humanity.

Scrutinizing claims of inclusivity, Ranciére’s work tracks the potential for
action and power among people whom society positions on its margins.
Fundamental to his idea of “equality of intelligences” are workers’ practices in
nineteenth-century France. This “proletariat”, despite the constrictions of the
rigorous regime, through their writings, poetry and magazines — their discourse —
subverts “the order of time prescribed by domination, ... asserting against the
rationality imposed by its managers, their governments and experts, a capacity
for thought and action that is common to all”.!* For Arendt, early labour
movements were also a way to explore the refusal of passive victimhood in The
Human Condition, showing how workers through their actions engendered a new
politics in the wider community. Scholarship dedicated to capturing and
confronting the current “migration crisis” signals the urgent need to recognize
the agency of displaced people,!> and their potential to generate new active forms

10 Jennifer J. Bagelman, Sanctuary City: A Suspended State, Palgrave Macmillan, New York, 2016, pp. xviii,
18.

11 Hannah Arendt, The Origins of Totalitarianism, Harcourt, New York, 1968. Addressing these issues directly is
the work of Ayten Gundogdu, Rightlessness in an Age of Rights, Oxford University Press, Oxford, 2015.

12 See International Covenant on Civil and Political Rights, UNTS Vol. 999, 16 December 1966 (entered into force
23 March 1976), Art. 2(1); Universal Declaration of Human Rights, 217 A (III), 10 December 1948, Art. 14.

13 A. Gundogdu, above note 11, pp. 16, 76, 116.

14 Jacques Ranciére, Proletarian Nights: The Workers’ Dream in Nineteenth-Century France, trans. John
Drury, Verso Books, New York, 2012, pp. xi—xii.

15 Some enlightening studies include J. Bagelman, above note 10; Gideon Baker, Politicising Ethics in
International Relations: Cosmopolitanism as Hospitality, Routledge, London, 2011; Seyla Benhabib, The
Rights of Others: Aliens, Residents, and Citizens, Cambridge University Press, Cambridge, 2004; Megan
Bradley, “Rethinking Refugeehood: Statelessness, Repatriation, and Refugee Agency”, Review of
International Studies, Vol. 40, No. 1, 2014; Joseph H. Carens, The Ethics of Immigration, Oxford University
Press, New York, 2013; Matthew J. Gibney, The Ethics and Politics of Asylum: Liberal Democracy and the
Response to Refugees, Cambridge University Press, Cambridge, 2004; Marta Kuzma, Pablo Lafuente and
Peter Osborne (eds), The State of Things, Office for Contemporary Art Norway, Oslo, 2012; Martha
C. Nussbaum, “Kant and Stoic Cosmopolitanism”, Journal of Political Philosophy, Vol. 5, No. 1, 1997.
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of engagement with State-based actors, their governments, and supra-national
agencies, not least the United Nations (UN).

To make such agency explicit is to acknowledge that its potential power is
what induces fear within host communities: the perception of a “menacing mass of
humanity that huddles just beyond the frontiers of nationhood”.!® Addressing this
fear directly, through a bodily performance of vulnerability, ancient supplication
rituals helped to sanction the suppliant as a figure of pity rather than threat. Such
acts, however, were conducted with full awareness of the paradox embodied
within them, as the evidence below will show. The performance of vulnerability,
the possibility of threat beneath it, and the diverse modes of agency that have the
potential to induce change, destabilize or bring harm are not distinctive attributes
of contexts of displacement — they are equally prevalent among all communities.
It is beyond the scope of this paper to fully address why it is that civilian
outsiders are perceived as potentially more dangerous than fellow community
members, but one need only think of the numerous civil wars that are at the root
of displacement, not least today.

Despite attempts at classification by bloodline and citizenship, these
contexts showcase the constructed nature of kin and outsider. This flexibility
allows for kin to become estranged and for strangers to lose their foreignness.
The Athenian figure of the metic (metoikos) — a resident alien with privileges but
without citizenship — provides a site of discourse for these issues in Euripides’
tragedy Ion, and in Plato’s Republic, which is set in a metic’s home. Within these
works there is less attention on citizenship as legal standing than on the
associated cultural milieu of living as a citizen or a non-citizen.!” Ancient
narratives show a deep interest in the process of such transformations, the
articulation of belonging and the porosity of citizenship categories.

Tensions within ancient hospitality and asylum

For Derrida, Homeric epics provide a laboratory in which to test the extremes of
hospitality, as if probing its desirability.!® In diagnosing the uses and abuses of
hospitality, Derrida questions the very nature of its existence in light of the
impossibility of it being unconditional. Some argue that xenia — the ancient Greek
term for hospitality, or more specifically guest-friendship —is by its nature a
reciprocal relationship. Once the question is asked of the outsiders as to who they
are, the encounter becomes governed by some form of reciprocity and the

16 For De Genova reflecting on Anderson’s conception of nationhood, see Nicholas De Genova, “The
Deportation Regime: Sovereignty, Space, and the Freedom of Movement”, in Nicholas De Genova and
Nathalie Peutz (eds), The Deportation Regime: Sovereignty, Space, and the Freedom of Movement, Duke
University Press, Durham, NC, 2010, p. 49; Benedict Anderson, Imagined Communities: Reflections on
the Origin and Spread of Nationalism, Verso Books, London, 1991.

17 Demetra Kasimis, Classical Greek Theory and the Politics of Immigration, Cambridge University Press,
Cambridge, forthcoming; Demetra Kasimis, “The Tragedy of Blood-Based Membership: Secrecy and
the Politics of Immigration in Euripides’s Ion”, Political Theory, Vol. 41, No. 2, 2013.

18 J. Derrida, above note 7, p. 22.
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hospitality is no longer hyperbolic or unconditional, which Derrida presents as the
“violence of the question”.!® One of the earliest examples of outwardly
unconditional hospitality that appears in Western literature is the legendary
reception of Odysseus in the house of Arete and Alkinoos, the king and queen of
Scheria.2® It provides a contrast to less successful encounters with more reluctant
or violent hosts, such as with Polyphemos in his cave, an episode where the
guests too are found wanting, exposing the precariousness of these
confrontations. On Scheria, however, Odysseus gets a different welcome. Even as
a shipwrecked, desperate and semi-naked war hero, he manages to find his way
into the palace with the help of the gods. A helpless victim, he clasps the knees of
Arete in supplication, having nothing to offer but his bare life. Without even
being asked his name or origin, or his circumstances, he is bathed, fed and given
shelter — an exemplary enactment of the duties of xenia, which could also include
assistance with returning home or access to the hosts’ support network. Only
later is Odysseus finally enticed to divulge his story, through which the epic
unfolds. His hosts, now recognizing him as one of the Trojan War heroes, offer
him a ship and provisions to convey him home to Ithaca. The line between
suppliant and guest is not clear-cut in this episode, which encapsulates the
transformation from one to the other. It is questionable to what extent this ideal
reception is meant to act as a model, implying that both guest and suppliant
should receive equal treatment. After all, we, the all-seeing listeners and readers
of the story, know Odysseus’ true identity all along —a member of the privileged
elite who has the capacity to reciprocate or provide equal service. Rather, what is
of interest in this episode is that by moving from suppliant to guest, Odysseus’
true agency is revealed. It is evident through the recognition of his role as a
victorious, powerful warrior with his own story. His actions are interconnected
with, and affect, the lives of the other protagonists, not least his hosts. In the
wider narrative, it is his decisions that drive the plot. This embodied duality of
victim and agent appears again and again through ancient literature, and it will
be drawn on here especially from contexts that are more explicitly those of asylum.

In Homer’s epic Odyssey, which is set in the face-to-face society of elite
warriors that existed prior to the emergence of the polis, the scenario is of an
individual who requests asylum and hospitality at the threshold of the head of the
household — who alone can make the decision as to whether to grant xenia.
Several hundred years later, once we move towards the world of city-States with
democratic institutions, the responsibilities and obligations become less clear, and
at times the people (demos) end up in opposition to their leaders. Further
complications arise when those seeking refuge arrive in groups and make their
appeals not at domestic thresholds but at other liminal places, such as altars and
sanctuaries. The waiting state of the asylum-seekers at these ancient sites has
commonalities with the state of suspension that we find in refugee camps and
detention centres today, although with a number of important differences, not

19 Ibid., pp. 3-5, 15.
20 Homer, Odyssey, Book 7.
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least the much shorter periods of time spent there. The ancient sanctuaries are often
positioned on the edges of settlements or at some distance from them. In part, this
may be a precaution against any threat that suppliants may pose, but also for better
accessibility to these sacred sites in their primary capacity as hosts to worshippers
and festival-goers during religious celebrations.?! Accommodating asylum-seekers
within these precincts was so common that their presence was likened to that of
nesting birds, and there is some evidence that provision for additional lodgings
were necessary.?? Since the position of sanctuaries is separate from the everyday
spaces of the community, appeals and negotiations for protection, acceptance or
support are by necessity made through representatives and intermediaries. This
means that direct appeals — which rely on pathos (pity), as those of Odysseus
through his body, his gestures and his touch — become impossible, distancing the
suppliant from the potential host and making any transformation to guest more
difficult. Furthermore, the position of host becomes more ambiguous as it is no
longer the individual but the community which is appealed to, hence diffusing
the responsibility to provide hospitality.

These tensions — visible in the ambiguous figure of the host, whether
community or individual, and in the juxtaposition of helplessness and power of
the suppliant — are addressed explicitly in Aeschylus’ Greek tragedy The Suppliant
Women. The play, which is the remaining part of a trilogy that did not survive,
was performed in the 460s BCE, but is set in the mythical past of the Bronze
Age (c. 3000-1000 BCE). It tells the story of fifty Danaids, the daughters of
Danaeus (the brother of a mythical Egyptian king), who have fled Egypt with
their father to find refuge in the land of the Argives. They flee to escape forced
marriage to their suitor cousins, who are in pursuit. As the play opens we find
the women on the shores of a liminal space between the sea and the city, clinging
to the altars of a sanctuary. From here they supplicate the king Pelasgos to give
them protection: asylum in his city of Argos is what they want. The king’s
response is as follows:??

You are not sitting at the hearth of my house.
If the city as a whole is threatened with pollution,
it must be the concern of the people as a whole to work out a cure.

These seemingly helpless maidens respond with surprising force:

You are the city, I tell you, you are the people!
A head of state, not subject to judgement,
you control the altar, the hearth of the city

21 Thucydides 3.75.5-81.3, on wanting to keep suppliants at a distance and out of town, in case of uprising
and threat.

22 Herodotus 1.159.3; Ulrich Sinn, “Greek Sanctuaries as Places of Refuge”, in Nanno Marinatos and Robin
Hagg (eds), Greek Sanctuaries: New Approaches, Routledge, London, 1993; Angelos Chaniotis,
“Conflicting Authorities: Asylia between Secular and Divine Law in the Classical and Hellenistic
Poleis”, Kernos, Vol. 9, 1996, p. 69.

23 Aeschylus, The Suppliant Women, trans. Alan H. Sommerstein, Loeb Classical Library, 2009, lines 365—
375.
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In their plea, the Danaids refuse to accept their predicament, that by taking
sanctuary at public shrines they have made themselves suppliants not of an
individual, the king Pelasgos, but of the Argive State.

Some readings of Aeschylus’ tragedy, in attempting to explain the forceful
authoritative voice of the suppliant women, position them alongside outdated
aristocratic networks: the old oligarchic regime and the threat of tyranny.?* The
hosts, Pelasgos and the Argives, on the other hand, are meant to represent
Athens’ nascent democracy. Furthermore, the suppliants’ incomprehension of a
political system in which the people have the final decision-making power has
been attributed to their ambivalent otherness.?> Yet it is they, in the end, who
hold the ultimate power, and they succeed in their pleas. The historical context of
the play’s creation for a mid-fifth-century BCE Athenian audience is important.
In this period we can perceive an ideological move away from the Archaic
oligarchic mindset of supra-State elite networks, towards a more exclusive, if
imperialistic, Classical democracy of Periclean Athens (from 461 BCE). It was a
new setting that did not tolerate internal class divisions. With this change one
can witness a shift from the private ties of hospitality to the more public ones of
asylum, which now required a proxenos—a sponsor or intermediary.2® The new
location of appeals from the distance of public shrines created different
conditions to those of the family hearth and the knees of Arete, in front of which
Odysseus performed his supplication ritual.

The historical context alone is not enough to explain the authoritative voice
of Aeschylus’ Danaids, nor those of numerous other suppliants whose tales have
come down to us from the ancient world, whether mythical or not. These stories
reveal the agency which suppliants and refugees possess and enact, and not
through direct voice alone, but also through their being and their existence as
part of a group of displaced people. Its potency remains even when it is veiled by
the rituals of supplication that brand the body with the symbol of vulnerability.?”
The paradox of the asylum-seeker’s position is acknowledged by Aeschylus in his
tragedy, when the father of the Danaids counsels on how his daughters should
present themselves to the Argives:?8

24 Geoffrey, W. Bakewell, Aeschylus’s Suppliant Women: The Tragedy of Immigration, University of
Wisconsin Press, Madison, WI, and London, 2013, pp. 13, 30-32; Susan G. Cole, Landscapes, Gender,
and Ritual Space: The Ancient Greek Experience, University of California Press, Berkeley, CA, 2004,
p. 63; Froma Zeitlin, “The Politics of Eros in the Danaid Trilogy of Aeschylus”, in Ralph Hexter and
Daniel Seldon (eds), Innovations of Antiquity, Routledge, London and New York, 1992.

25 Lynette G. Mitchell, “Greeks, Barbarians and Aeschylus’ ‘Suppliants’”, Greece & Rome, Vol. 53, No 2,
2006, p. 214.

26 G. W. Bakewell, above note 24, pp. 30-31; Robert Garland, Wandering Greeks: The Ancient Greek
Diaspora from the Age of Homer to the Death of Alexander the Great, Princeton University Press,
Princeton, NJ, and Oxford, 2014, p. 13; Michael B. Walbank, Athenian Proxenies of the Fifth Century
B.C., Samuel Stevens, Toronto, 1978, pp. 2-3.

27 ].]. Bagelman, above note 10, p. 6; John Gould, “Hiketeia”, Journal of Hellenic Studies, Vol. 93, 1973; Fred
S. Naiden, Ancient Supplication, Oxford University Press, Oxford, 2006.

28 Aeschylus, above note 23, lines 191-199.
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[H]old reverently in your left hands your white-wreathed suppliant- branches,
sacred emblems of Zeus the enforcer of respect,

and answer the natives in words that display respect, sorrow and need,

as it is proper for outsiders to do,

explaining clearly this flight of yours which is not due to bloodshed.

Let your speech, in the first place, not be accompanied by arrogance,

and let it emerge from your disciplined faces and your calm eyes

that you are free of wantonness.

Recognizing the inconsistency of their predicament, he goes on to stress:

Remember to be yielding — you are a needy foreign refugee:
bold speech does not suit those in a weak position.

The ritual of supplication might give the appearance of a helpless, pitiful victim, but
beneath it remains the asylum-seeker with a strong voice.

A similar exposition of the continuum that exists between victimhood
and power is evident in the more historic case of the failed plea by the
Plataeans to the Athenians, which is recounted in Isocrates’ 14th speech
Plataicus. The events he reports took place in the Hellenistic period, some 100
years after Aeschylus’ play was performed. The Plataecan predicament was the
result of the Theban takeover of their home in the 370s BCE, forcing the city’s
population to seek refuge and assistance from Athens. In their appeals, which
were made by an orator to the Athenian assembly in 373 BCE, they seem to
shift between three different modes. At first they appear as weak, destitute and
helpless, at the mercy of their potential hosts.?® At the same time, however,
they manage to present themselves on a more equal footing with the Athenians,
by pointing to their shared experience of exile, which Athens too had suffered
in its own former wars.3® They go further, by warning that the Athenian
response to their plea will affect the balance of international diplomatic
relations and alliances. In other words, if Athens does not heed their request, it
will lose its allies to Sparta! Suppliants could exert further pressure by
pointing to how the hosts’ actions would be judged globally among their peers,
whether through praise or loss of honour. Surely Athens would not want to
lose her ancestral reputation of being kind to strangers, by ignoring the
requests of the Plataeans? The image of asylum-seekers from the ancient world
is one not of passive, waiting victims, but of actors who keep the pressure on
to have their claims addressed. This holds true even if in more cases than not
they are unsuccessful and the rejection of their requests leads to expulsion,
enslavement or death.

29 Isocrates 14, Plataicus, lines 11-14, 46-48.
30 Ibid., lines 50, 57.
31 Ibid., lines 11-18.
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Positive reasons for requesting asylum

Collective appeals for asylum in the ancient world were usually made on the basis of
two positive criteria: kinship and service. These tended to be preceded by assertions
of the just cause for seeking refuge.’> Such clarification was necessary because
protection, especially at sanctuaries, was also sought by those fleeing from
retribution for criminal acts, including murder. Aeschylus’ suppliant women, for
example, make it clear that they are not requesting asylum due to any fault of
their own. One of the strongest arguments for their request, which explains why
they have chosen to seek refuge in Argos, is based on the claim that their
mythical ancestors came from this land, meaning that they are the distant kin of
the Argives. Kinship provides the foundation for one of the most robust claims
that can be made, implying an ancestral right to hospitality. The suppliant
Egyptian Danaids of Aeschylus’ tragedy recount how they are the descendants of
To, a priestess of Hera from Argos whom Zeus took as his lover before she was
turned into a heifer that wandered the world, eventually ending up in Egypt,
where she was given human form again. Such mythical claims are part of the
diplomatic toolkit which we find used throughout the centuries, even in historical
contexts. At the time of the Roman Republic, for example, the people of Ilium —a
city believed to be the site of ancient Troy — tried to obtain Rome’s favour by
playing on the idea that they were Trojan kin, and their city ultimately that of the
Roman ancestors.>*> Rome found this to be dubious grounds for giving in to their
requests. The historian Polybius is scathing about such mythical kinship claims,
and exposes their fabrication and proliferation for political ends.>*

More difficult to discount are historical claims of kinship, such as those of
the Plataeans in their pleading for Athenian protection:3>

For indeed we are not aliens to you; on the contrary, all of us are akin to you in
our loyalty and most of us in blood also; for by the right of intermarriage
granted to us we are born of mothers who were of your city. You cannot,
therefore, be indifferent to the pleas we have come to make.

In their appeal, the Plataeans remind the Athenians of their joint family ties through
intermarriage.3® These date back to the previous century, when Athens had taken in
Plataean refugees who had escaped the takeover of their city by Thebes in 428-27

32 A. Chaniotis, above note 22, pp. 84-85.

33 Polybius 22.5. For examples of communities using Roman links with Troy to their own advantage, see
Filippo Battistoni, “Rome, Kinship and Diplomacy”, in Claude Eilers (ed.), Diplomats and Diplomacy
in the Roman World, Brill, Leiden and Boston, MA, 2009; Richard Gordon and Jane Reynolds,
“Roman Inscriptions 1995-2000”, Journal of Roman Studies, Vol. 93, 2003, pp. 222-223. The
inscription from Lampsakos demonstrates the way that an embassy to Rome used its connection to
Tlium, and kinship in diplomatic negotiations: see Roger S. Bagnall and Peter S. Derow (eds), Historical
Sources in Translation: The Hellenistic Period, 2nd ed., Blackwell, John Wiley & Sons, Oxford, 2004,
No. 35.

34 Polybius 22.5.

35 Isocrates 14, Plataicus, trans. George Norlin, Loeb Classical Library, 1980, lines 51-52.

36 Isocrates 14, Plataicus, line 51.
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BCE.*” They claimed that as there had been intermarriage, many of those from
Plataca were actually descendants of the Athenians. It is worth noting that the
Plataecans make no recourse to Zeus as the protector of guests and suppliants in
their historic plea to the Athenians. The most effective pleas are those which
succeed in reducing the gap between the host and guest or suppliant, by bringing
the seemingly unknown into the realm of the familiar. Through the revelation of
pre-existing ties or the potential of future ones, the suppliant is able to shift from
being an outsider to a position within the inner circle of the host, to whom
obligations are owed.

The other criteria for claiming asylum is based on past and/or potential
future services provided by those seeking refuge. The Plataeans, drawing on their
former alliances and loyalty to the Athenians, indicate that they would continue
to support the Athenians in any forthcoming ventures. It was they, after all, who
had fought alongside Athens against the Persians at Marathon in the fifth century
BCE.?® This element of service, especially the potential of future service, appears
increasingly important. In the context of Roman mythology, Virgil’s epic Aeneid,
written at the end of the first century BCE, recounts the journey of the Trojan
refugee-hero Aeneas and his followers, as they seek a new home after the
destruction of their city of Troy. Eventually, with divine insistence, they arrive in
Italy and put themselves in the service of king Latinus, who allows them to settle
on nearby land once they help him overcome his enemies. The utility offered by
the suppliants, therefore, acts almost as a compensation for their inability to
provide reciprocal duties of xenia.>® This is some way from the idealized
unconditional xenia of the Homeric world, and we may question whether the
institution of guest-friendship remains applicable when hospitality and asylum
are granted on the basis of utility. The ultimate “violence of the question”, the
antithesis of Derrida’s hyperbolic hospitality, is that it can reduce human life to
its bare utility. The destitute, war-ravaged Gallic Alesians, who made it to
Caesar’s Roman camp, pleaded to be given refuge. They even offered themselves
up as slaves in exchange for food, only to have Caesar tell his troops to set up
guards at the gate, preventing their entry. We know about this episode from
Caesar’s own account of it in his Gallic Wars.*® The banality of its description,
lacking any fear of retribution from the gods or the judgement of peers, reads as
an act against humanity. The Alesians did not even have enough utility to be
enslaved.*!

37 Thucydides 2.2; 2.71; 3.20.2.

38 Isocrates 14, Plataicus, lines 45-47, 57; Isocrates, Panathenaicus, line 93; Herodotus 6.108-111.

39 Elizabeth Belfiore, “Harming Friends: Problematic Reciprocity in Greek Tragedy”, in Christopher Gill,
Norman Postlethwaite and Richard Seaford (eds), Reciprocity in Ancient Greece, Clarendon Press,
Oxford, 1998, p. 144.

40 Caesar, Bellum Gallicum, 7.78.

41 On utility of foreigners in the ancient context, see Josiah Ober, “The Instrumental Value of Others and
Institutional Change: An Athenian Case Study”, in Ralph M. Rosen and Ineke Sluiter (eds), Valuing
Others in Classical Antiquity, Brill, Leiden and Boston, MA, 2010. On a similar note, Arendt explores
with raw clarity the notions of utility during the Nazi regime, confronting the murder of millions who
too were deemed not to have enough utility even to be enslaved: H. Arendt, above note 11.
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These brief forays into ancient responses to appeals for refuge and
hospitality only touch the surface of the subject, leaving many vital questions
unanswered.*> To what extent, for example, is utility a constant factor through
history when making decisions about reaching out to strangers across the
threshold, even when it is couched in the duties of xenia?*® What is the
difference in treatment between elite and non-elite groups?** In what way does
the context of the events influence the response: are some deemed more or less
deserving, even if their predicament is the same?4> How significant for the host’s
decision is the length of time that the guest or suppliant might stay, or the
likelihood of a return to their home? (This issue does not seem to be of interest
at the point of appeal.) How does the “international” standing of the host
community influence their potential to take in asylum-seekers? Is it the case that
the more powerful and wealthy the community, the more resistant it is to asylum
claims, with better-developed mechanisms to avoid them in the first place?4®

All these questions —and one could think of many more —are equally
relevant today, as evidenced by the numerous studies that take on the challenges
they bring.#” Fundamentally, what they address is the gap or the tension between
the ethical argument for responding to the needs of those who request hospitality
or asylum, and the factors on the ground that affect the ultimate decision to
welcome or to turn away people who are displaced. At the core of this tension
and the discourse itself are the people about whom the decision is being made,
although often they appear silent. Even these questions, which are mainly posed
from the perspective of communities organized into States, seem to deny them
the possibility for action, as their displacement positions them outside of the
system. The aim here is to identify the potential for agency under such
conditions. Furthermore, it is to show the interdependence between those who
consider themselves on the inside and those on the outside of State-based structures.

Three modes of displaced agency

What follows is a propositional model for displaced agency based on three modes:
contingent, willed and compelled. In exploring the robustness of this framework, the
aim is to expose the way these diverse forms of agency are generated under
conditions of displacement, even if they are not unique to it. It is not the
intention to provide a comparative study of how these modes play out in ancient
and modern times. Rather, through an expansive view from a different

42 Many of the themes in the following questions will be addressed in the forthcoming special issue of
Humanities on “Displacement and the Humanities: Manifestos from the Ancient to the Present”,
edited by Elena Isayev and Evan Jewell.

43 R. M. Rosen and I. Sluiter, above note 41.

44 C. Gill, N. Postlethwaite and R. Seaford, above note 39.

45 D. Kasimis, above note 17.

46 For the twenty-first-century context, this issue is controversially addressed in J. H. Carens, above note 15.

47 G. Baker, above note 15; S. Benhabib, above note 15; M. Bradley, above note 15; M. J. Gibney, above note
15; M. Kuzma, P. Lafuente and P. Osborne, above note 15.
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somewhere and somewhen, it is to allow for the emergence of patterns and
perspectives that may be difficult to recognize at close quarters.

Contingent

At its most basic, “contingent” refers to that mode of agency which is unforeseen,
with latent qualities that are conditionally activated —in this context—at the
moment of displacement. Displaced persons, in the resulting juxtaposition with
those who are “placed”, provide the privileged view of the outsider which affects
“insider” communities’ self-definition and articulation of boundaries.*® They also
hold the power to influence how such communities are perceived globally, as the
treatment of people seeking refuge becomes a gauge for levels of “civilization” or
humanity. Throughout history, responses to requests for asylum and hospitality
have been central to the discourse on morality, and in formulating the character
of society, allowing for the isolation of the barbaric from the rest. A State’s
reputation can be created or destroyed depending on its response to appeals for
asylum, which becomes a tool for glorification by friends or vilification by
enemies. The Plataeans, aware of this, use it in making their argument when
supplicating the Athenians.*® They praise their reluctant host for being known as
a friend to refugees, welcoming and open from the time of their ancestors. This,
they stress, has brought Athenians glory, which they would risk losing by refusing
the pleas of the Plataeans. Hence, the very existence of these Plataean refugees
gives Athens an opportunity for glory, or conversely for its loss. In their own
myths, the Athenians prided themselves for not giving in to external pressure to
give up their asylum-seekers or deny them shelter —an attitude which seems to
echo the spirit of today’s non-refoulement clause in Article 33 of the UN 1951
Geneva Convention on Refugees.>® Such decisions, however, were not easy, nor
necessarily popular. Children of Herakles, the tragedy of Euripides, is in part
about the community tensions that result from having to make such decisions.
Within this play, despite the threat of war, there is resistance to giving up the
suppliants sheltering in the sanctuary of Zeus at Marathon. The ultimate decision
to provide shelter, while celebrated in the play, was hardly unanimous. The king
of Athens, Demophon, laments his decision:>!

Now you will see crowded assemblies being held, with some maintaining that it
was right to protect strangers who are suppliants, while others accuse me of
folly. If I do as I am bidden, civil war will break out.

48 Just two of the many works that grapple with this theme are Francois Hartog, The Mirror of Herodotus:
The Representation of the Other in the Writing of History, University of California Press, Berkeley, CA,
1988; and Edward Said, Orientalism, Pantheon Books, New York, 1978.

49 Isocrates 14, Plataicus, lines 1-2, 39, 53.

50 Convention relating to the Status of Refugees, 189 UNTS 150, 28 July 1951 (entered into force 22 April
1954).

51 Euripides, Children of Heracles, trans. David Kovacs, Loeb Classical Library, 1995.
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The sentiment of ambivalence expressed in Euripides’ tragedy stems from a
seemingly deep-rooted fear of the stranger who comes unexpectedly —a guest
who has the potential of turning conqueror. Narratives of such encounters are
not uncommon, where welcoming locals are overwhelmed by their guests, either
leading to political takeover or the expulsion of the host community. The legend
of the women from Locri who became city founders in Italy, set in the seventh
century BCE, is one such example. Polybius’ version of it is the most detailed and
provides one particular reading of the events some 500 years after their time.>2
He recounts how women from Greek Locri, having abandoned their husbands,
took their slaves and set sail for South Italy, where they arrived in the land of the
Sicels. This group of outsiders, who were at first welcomed, soon turned on their
hosts. After expelling the Sicels, they proceeded to rename their town Locri
Epizephyrii, but interestingly continued to practice some of the local rituals,
which were still going at the time of Polybius. Debates about this narrative were
already prevalent in the ancient world, and were of interest to such thinkers as
Aristotle, Timaeus and Polybius. This strange tale transforms from being one of
encounter, with undertones of refugeehood, into a foundation myth. The refugee
story of Aeneas and that of Romulus’ asylum®® are, equally, versions of
foundation myths with similar undertones of displacement. Through them, Rome
could be presented as an open city that was welcoming to refugees. At their most
basic, however, these are narratives of colonization.

Athenians, unlike Romans, believed themselves to be autochthonous —
primordial inhabitants sprung from the land — yet their self-presentation was also
one of being open to refugees and outsiders.>* This image was in part intended as
a contrast to their Spartan enemies, who threw outsiders out — a practice depicted
as inhuman in ancient writings, perhaps comparable to disregarding non-
refoulement directives.>> According to the Greek historian Thucydides, the insults
between these two great poleis in the run-up to the Peloponnesian War (431-04
BCE) included the other’s disregard for hiketeia — supplication.>® Such things
mattered not only for a city’s reputation on the global stage, but also, and
perhaps more importantly, as a way of showing that the city was not
transgressing the will of the gods, for whom guests and suppliants were sacred.
Whether the two poleis were in fact that different from each other may be

52 Polybius 12.4d-12.12a. On the myth, see James M. Redfield, The Locrian Maidens: Love and Death in
Greek Italy, Princeton University Press, Princeton, NJ, 2003, pp. 203-308; Christiane Sourvinou-
Inwood, “The Votum of 477/6 B.C. and the Foundation Legend of Locri Epizephyrii”, Classical
Quarterly, Vol. 24, No. 2, 1974; Frank W. Walbank, “Polemic in Polybius”, Journal of Roman Studies,
Vol. 52, No. 1-2, 1962.

53 Livy 1.8.6.

54 For autochthony, see Nicholas Purcell, “Mobility and the Polis”, in Oswyn Murray and Simon Price (eds),
The Greek City from Homer to Alexander, Clarendon Press, Oxford, 1990; P. Horden and N. Purcell, above
note 3, p. 384; John-Paul Wilson, “Ideologies of Greek Colonization”, in Guy Bradley and John-Paul
Wilson (eds), Greek and Roman Colonization: Origins, Ideologies and Interactions, Classical Press of
Wales, Swansea, 2006 p. 32.

55 Thucydides 1.144.2, 1.67, 139.1, 2.39.1; Herodotus on Sparta being closed to strangers: 1.65.6-9; 1.69-79.
See also U. Sinn, above note 22, p. 71; R. Garland, above note 26, pp. 95-98, 126.

56 Thucydides 1.126-128.
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questionable. Athens’ exclusionary citizenship policy, in line with the myth of
autochthony, makes the extent of its openness suspicious. Yet, such a position
need not be contradictory. There is some evidence of a separation between living
on the land and sharing in the political affairs of the community, which we
witness emerging in the Classical period of the fifth century BCE, particularly in
tragedy.>” The city could be a place of refuge and even a permanent home to
foreigners, while it separated out those who were perceived as not having an
equal investment in the polis. It is a distinction which is embodied in the status
of the metic —the resident alien.>® A similar distinction is made some centuries
later by the Roman statesman Cicero, in his De Officiis, but in relation to
foreigners in general:>®

[N]o cruelty can be expedient; for cruelty is most abhorrent to human nature,
whose lead we ought to follow. They do wrong, those who would debar
foreigners from our cities and would drive them out (as was done by Pennus
in the time of our fathers, and recently by Papius.) Of course it is right not to
permit the rights of citizenship to one who is not a citizen (on which point a
law was secured by two of our wisest consuls, Crassus and Scaevola). Still, to
debar foreigners from using the city is clearly inhuman.

This dilemma about the right of access to the land and to community membership
has not subsided in the world of territorial States. The tension was there right at the
advent of the nation-State, as expressed in Kant’s articulation of the cosmopolitan
right to hospitality.®® It delimited the civic space by regulating relations among
members and strangers. For both Cicero and Kant, although operating in very
different contexts, hospitality lay at the boundary of civic society and the
international community, in the space between civil rights and human rights. For
De Genova, deportation becomes the locus for theoretical elaboration of the “co-
constituted problems of the state and its putative sovereignty, on the one hand,
and that elementary precondition of human freedom, which is the freedom of
movement”.®! These examples demonstrate instances throughout history when
the conceptualization and treatment of strangers, within the broad context of
hospitality, allows not only for the measure of a community’s humanity, but also
for an articulation of the nature and intrinsic meaning of community at a given
moment in time. Outsiders have the power to shape the character of States and
help in their self-definition. The current, almost weekly political marches across
the world, and local resistance in response to the increasingly harsh policies of

57 G. W. Bakewell, above note 24, pp. 58, 103-105, 121-125.

58 D. Kasimis, above note 17.

59 Cicero, De Officiis, trans. Walter Miller, Loeb Classical Library, 1928, 3.11.47. Translation by author,
adapted from the translation by W. Miller; the brackets are my own.

60 See Immanuel Kant, Perpetual Peace, and Other Essays on Politics, History, and Morals, trans. Ted
Humphrey, Hackett Publishing, Indianapolis, IN, 1983, and discussion in S. Benhabib, above note 15,
pp- 27, 40.

61 N. De Genova, above note 16, p. 39.
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Western countries towards those who seek asylum, are rapidly redefining the
meaning of community, nationhood and citizenship.6?

From the perspective of people who consider themselves to be citizens or
nationals, displaced persons such as refugees become a particular form of
outsider — the “other”. This is an “otherness” not constituted through any claims
to a specific ethnicity or place of origin, but resulting from the condition of
displacement itself. The perceived disconnection from any community, or any
recognizable political structures or institutions, is what causes discomfort for
those who are State-based. There is a volatility to the actions of people who have
been displaced which defies their positioning on a recognizable political
spectrum, making any such group a potential threat to existing structures and the
status quo. Such fear is most directly expressed in Polybius’ account of the
Mercenary War that threatened Carthage in the wake of its defeat by Rome in
the mid-third century BCE.5* While the group he focuses on are neither asylum-
seekers nor refugees, the predicament of the mercenaries who gather at Sicca has
many affinities with that of people who end up in a suspended state of existence
in refugee camps. The basic story is that following the First Punic War, the
mercenaries who had fought with the Carthaginians in Italy returned to Carthage
to collect the fees for their services. However, Carthage could not afford to pay
them, so it insisted that they wait in a camp at Sicca, some 200 kilometres west of
Carthage. Tired of waiting for a Carthaginian response, the mercenaries, who were
from diverse backgrounds, organized themselves in a loosely representational
system of governance. Polybius associated them with the worst kind of populist
movements and radical politicians, which he presents as the antithesis to the
polis.®* The mercenaries had enough authority and organizational capacity to gain
other States as allies and to pressure Carthage to honour its commitment. In
Polybius’ presentation of the group, there is no recognition that these mercenaries
were also likely citizens of other States. What mattered to him was that in their
mass, in their mixity and statelessness, they formed the extreme end of a spectrum,
at the opposite end of which was the exemplary polis, embodying the ideal and
only acceptable form of politics and community.

The same attitude may be detected in Isocrates’ writings in the fourth
century BCE, which show little sympathy for those who wander helpless and
homeless on the grounds that they present a threat to civilized society.®> In
positioning displaced people as stateless, their particular otherness is maintained.
Reflecting on this in the context of the twenty-first-century crisis of mass
displacement, Bradley argues that the persistent and un-nuanced conflation of

62 For example, the refusal of federal appeal courts in the United States, including that of Hawaii, to uphold
the president’s order of 6 March 2017 banning people from six Muslim-majority countries from entering
the United States: see Dan Levine and Lawrence Hurley, “Another U.S. Appeals Court Refuses to Revive
Trump Travel Ban”, Reuters, 12 June 2017.

63 Polybius 1.66-1.67.

64 Craige B. Champion, Cultural Politics in Polybius’s Histories, University of California Press, Berkeley, CA,
and London, 2004, p. 207; E. Isayev, above note 3, Ch. 8.

65 Isocrates 19, Aegeneticus; R. Garland, above note 26, p. 24.
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refugeehood and statelessness represents a potential disservice to the displaced.®®
The danger is that it may perpetuate a mistaken impression of refugees as
politically impotent victims, and unintentionally undermine their compelling
claims against their States of origin. Building on Arendt’s examination of
statelessness, Gundogdu demonstrates the way in which the resulting condition of
rightlessness is challenged by the political practices of people who are displaced.®”

The potency of contingent agency is perceptible in the extent to which those
who are displaced are deeply embedded in the discourse of community boundaries.
Furthermore, merely through finding themselves in the position of being displaced,
such people create a measure for society by providing the opportunity for acts of
honour, heroism and charity.

Willed

The second form of agency is willed, anticipated, resolute and conscious. It refers to
the power that people seeking refuge have in their appeals for protection, asylum or
recognition. The paradox is that despite the necessity for active persuasion, they are
often positioned as helpless victims. Such conflicts are explicitly addressed in ancient
literature, confronting issues of obligation and the host’s struggle over whether to
give asylum, as in the Greek tragedies of Aeschylus and Euripides. Unlike
contingent agency, which affects internal and inter-State relationships, willed
agency concerns the relationship between the asylum-seeker and the host. It also
includes the relationship of both to an ambivalent higher power, whether divine
will, ancestral tradition, international law, or the directives of an organization
such as the UN.

Appeals for refuge may be made on the basis of both negative and positive
criteria, as outlined above. Key to their success is the process of petitioning, or what
is referred to in the ancient world as supplication, which requires willed agency.
There is a carefully measured and methodical process to the ritual of public
supplication, often conducted from the protective site of a sanctuary.®® This
brings it into the realm of politics, with god and altar acting as intermediaries in
a transaction between suppliant and polis. The sanctuary is thus revealed as a site
of contestation.®® On the surface, the supplication ritual may appear as a power
game conducted between the seemingly powerless suppliant, the powerful polis
and the most powerful god.”® However, if the suppliant was indeed so powerless,
the transaction would not work. In ancient literature, at least, the possibility of
punishment for not addressing suppliant appeals is taken seriously. In deciding
whether to help the Danaids, the Argive king Pelasgos is wary of the heavy wrath
of Zeus Hikesios, the protector of suppliants, stating that the fear of him is the

66 M. Bradley, above note 15, pp. 101-103, 107.

67 H. Arendt, above note 11, p. 267; A. Gundogdu, above note 11, especially Ch. 4.

68 R. Garland, above note 26, pp. 125-126; J. Gould, above note 27, p. 101; F. S. Naiden, above note 27.
69 J.J. Bagelman, above note 10, p. 85.

70 F. Zeitlin, above note 24, p. 211.
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greatest a mortal can have.”! It was not just the removal of suppliants from a sanctuary
that was considered a sacrilege;”? divine retribution could result from the pollution of
sanctuaries and altars, through a final extreme act of defiance by those seeking refuge.
Aeschylus’ Suppliant chorus plead with Pelasgos the Argive king:”3

Think, and become wholeheartedly
our pious sponsor

do not betray the fugitive

who comes from afar, set in motion
by an impious expulsion

Standing against the looming statues of their divine protectors, they threaten that if
their entreaties are ignored,

With all speed [we will] hang ourselves from these gods.

When voice has failed, the last resort is to use the one remaining vehicle of agency:
one’s being, the body, through the threat of its destruction by suicide. In its many
forms, this is still the most potent act of willed agency by refugees and asylum-
seekers. Its power, however, and arguably that of other acts of supplication, is
dependent on having witnesses present. Who are the witnesses to such acts
today? Proximity to those seeking protection is increasingly lacking, as the buffer
zone of intermediaries and the bureaucratic apparatus, with its expanding
document-based procedures, all but removes accountability in a process of
dehumanization. It reduces people as inherently complex beings to what Stevens,
in her analysis of the “alien who is a citizen”, casts in the image of “stick figures
who possess just one thin and arbitrary set of characteristics of interest for the
law: their own government-written documents and references to these in state
registries”.”4

Unsympathetic treatment of suppliants always has moralistic undertones in
ancient literature, and its power may be seen in the many legends that arose over the
centuries from the crimes against them.”> The madness of Kleomenes, king of
Sparta, is attributed to divine retribution for putting to death thousands of Argive
suppliants, who were taking refuge in a sacred grove.”® The earthquake and tidal
wave that buried the ancient Achaean city of Helike in 373 BCE were perceived
as a response by the gods to the city’s crime against the suppliants sheltering in
its sanctuary of Poseidon.”” Natural catastrophes that affected ancient Sparta,

71 Aeschylus, above note 23, lines 347, 472—-479.

72 R. Garland, above note 26, pp. 122, 125-126; F. Zeitlin, above note 24, p. 206.

73 Aeschylus, above note 23, lines 418—423.

74 Jacqueline Stevens, “The Citizen Who Is an Alien”, in Benjamin Rawlance and Jacqueline Stevens (eds),
Citizenship in Question: Evidentiary Birthright and Statelessness, Duke University Press, Durham, NC, and
London, 2017, p. 219. This volume of collected papers as a whole addresses the way in which the document
manifests society.

75 E. Belfiore, above note 39, pp. 143-144; U. Sinn, above note 22, p. 71.

76 Herodotus 6.75.3.

77 Pausanias 7.25.1. Also, the Spartan earthquake was blamed on their ejection of the Helots from the
Poseidon Sanctuary in 464 BCE: see Thucydides 1.128.1.
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Sybaris, Metapontum, Croton, Aegina and a number of other poleis are traced back
to the mistreatment of suppliants.”® These stories may be symbolic of the power that
such threats could potentially have, but they also show the numerous instances
when such appeals were ignored and, despite the threats of divine retribution,
were unsuccessful. The question is, to what extent is there any real power in
being held to account, and does the pressure come from the outside or from
within? The current policies on refugees and asylum-seekers, in such States as the
United Kingdom, the United States and Australia, for example, suggest that there
is little weight to any pressure from such higher powers as the UN. Nevertheless,
it is evident that some power remains, paradoxically, in the great pains that States
take to follow the letter of the law when it comes to human rights, in search of
legal loopholes to reduce the number of refugees they would have to support. In
the ancient world one of the avoidance tactics was to prevent asylum-seekers
from reaching the safety of the sanctuary in the first place, for example by
prohibiting foreigners’ entry into the sacred precincts, where they would be
under the protection of the gods.”” Today’s creative approaches to avoiding
responsibility owed to those who seek refuge have led some States to declare their
airport arrival areas and other border entry points not part of their territory for
purposes of asylum.8

Compelled

The final form of agency is that which is compelled. It emerges out of necessity
during extended periods of displacement or waiting, whether at a sanctuary,
camp or other liminal space—a condition that has been labelled a “state of
exception”.8! The workings of compelled agency are evident in the relationships
and systems that form within displaced groups and which can result in creative
politics. Such lengthy suspended states are rare in ancient historical contexts, as
are similar spaces of extended liminality, such as refugee camps. The waiting
period for those seeking protection appears to have been much shorter, generally
a matter of days or even months, but rarely years. In part, this may have been
due to the fact that responses to asylum requests were given comparatively
quickly. A failed decision that did not result in death often led to the dispersal of
the suppliant group to other sites, where the lucky ones may have been accepted
into communities on an individual basis, while others continued their wandering.
From what is known, any long-term residency at sanctuaries, for example, was
exceptional, not least because these sites continued to be used for religious

78 U. Sinn, above note 22, Appendix III.

79 A. Chaniotis, above note 22, p. 73.

80 J. H. Carens, above note 15, pp. 198-200.

81 For the state of exception, see G. Agamben, above note 2; J. Huysmans, above note 2; C. Schmitt, The
Concept of the Political and Political Theology, above note 2. On theories of migrant detention and
detainability, see N. De Genova and N. Peutz, above note 16; Nicholas De Genova, ‘“Detention,
Deportation, and Waiting: Toward a Theory of Migrant Detainability”, Global Detention Project
Working Paper No. 18, November 2016.
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celebrations and festivals such as the Olympic Games.®? During these events,
suppliants mixed with festival-goers under the protection of the gods.
Furthermore, while suppliants may have been common at these sites,3* the
priests, who were their custodians, had limited capacity to sustain sizeable groups
for any length of time. Displacement for any extended period may also be hard to
recognize in the ancient world because after a certain point the people living
under such conditions, if they are not killed or enslaved, are no longer portrayed
as the displaced. Once they are in a position of engaging in politics, their status
changes (even if not in the form of citizenship) and ancient authors write about
them as founders, conquerors or colonizers. So the stories of asylum sought by
Romulus and Aeneas, who come in as outsiders, transform into the founding
myths of Rome. Their agency can no longer be defined as compelled once they
are part of autonomous entities, and their condition stops being one of transience.

Although more rare, there are ancient contexts where traces of such agency
may be recognized. Most simply, it emerges in the way that asylum-seekers organize
themselves when making their appeals. The Danaids of Aeschylus’ tragedy, for
example, in the form of a chorus, resolve how to plead with the Argives — what
supplicating position they will take and which arguments they will put forward.8
Beyond the realm of myth and drama, the predicament of the Carthaginian
mercenaries in the camp at Sicca provides a more profound insight into the
workings of compelled agency within historical groups in a state of transience.
While, as noted earlier, this group was not made up of people in search of refuge,
arguably aspects of their condition reflect those experienced by asylum-seekers
while waiting for their claims to be addressed. What we witness of this
experience, through the writings of Polybius, perhaps comes closest to the
practices of collective decision-making and action that may have developed at
other liminal sites of refuge such as sanctuaries, if on a smaller scale. As we have
already seen, the historian Polybius, who recounts their exploits, has his own
reasons for presenting mercenary deliberations and decision-making in a
particular light: as dynamic populism, which he finds abhorrent.?> Still, whatever
the nature of the organizational process of this group, what is of interest is what
this new entity was able to achieve. These mercenaries of different backgrounds,
speaking diverse languages, did not just wait passively; they challenged their
suspended state. In activating their common ground, they gained enough power
to wage war against Carthage and to draw in allies beyond the mercenary group,
who joined in their campaign. At Sicca, as in Aeschylus’ mythical Argive
sanctuary, or Romulus’ asylum of future Rome, it is not states of exception
devoid of agency that are found, but dynamic meshworks and crucibles of a new
exceptional politics.

82 R. Garland, above note 26, pp. 22, 125-126.

83 U. Sinn, above note 22; A. Chaniotis, above note 22, p. 69.
84 Aeschylus, above note 23, lines 191-199 and throughout.
85 Polybius 1.66-1.67.
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Politics of exception

Today’s protracted states of suspension are extreme, not only because of refugee
camps, but also because of the prevention of mobility itself. Although protected
under Article 13 of the Universal Declaration of Human Rights, freedom of
movement is to be understood not as a right, but as inseparable from being
human. In De Genova’s articulation, it is “a necessary premise for the free and
purposeful exercise of creative and productive powers”, the foundation for all
properly social praxis.®® Despite the denial of autonomous movement, as its
existence is an affront to State sovereignty,” in such liminal spaces as the camp
that elicit compelled agency, one can trace the emergence of systems which allow
communities to function beyond mere survivalism, while still eluding
normalization. This final example will serve to demonstrate the workings of
compelled agency in the context of the twenty-first century. The conceptualization
of exceptional politics has emerged from the experience of refugee camps in
Palestine. It appears in such initiatives as the Collective Dictionary —a type of
dynamic constitution — created through the Campus in Camps programme.8® In
one of the volumes related to it, called The Suburb, it presents what may appear, at
first, an absurd predicament® In 2012, a new neighbourhood on the edge of
Dheisheh Refugee Camp was created, mainly, but not exclusively, by refugees who
had moved out from the cramped conditions of Dheisheh itself—a camp
established in 1949 for 3,000 inhabitants but now housing some 15,000 people.”
The capacity of this new suburb was equivalent to that of nearby villages and other
surrounding municipalities, such as the city of Doha. It was therefore not
surprising that the city council of the adjacent village of Irtas requested that the
suburb should join it by coming under its jurisdiction.”! However, the community
of Al-Shuhada refused these offers and instead made the seemingly impossible
request to become part of the camp. This is technically inconceivable because of
the protective and constraining UN cordon that outlines the camp territory.

In their investigation of this seemingly absurd situation of Dheisheh and
the suburb, the authors of the volume sketch out the delicate and dynamic
practices that showcase the camp as a site of innovative and influential, if
exceptional, politics. They trace the emergence of systems which balance the need
for allowing the functioning of community beyond mere survivalism and
articulating the refugee voice without normalizing the existence of the camp. The
residents of Al-Shuhada wanted their suburb to be part of the camp because it
was there that they felt they could be most well represented, protected and heard

86 N. De Genova, above note 16, p. 39.

87 Ibid., p. 39.

88 Campus in Camps, available at: www.campusincamps.ps (all internet references were accessed in March
2017).

89 Qussay Abu Aker and Ahmad Al Lahham, The Suburb: Transgressing Boundaries, Campus in Camps,
Dheisheh Refugee Camp, 2013, available at: www.campusincamps.ps/projects/05-the-suburb/.

90 Data as of 14 June 2017: see UNRWA, “Dheisheh Camp”, available at: www.unrwa.org/where-we-work/
west-bank/dheisheh-camp.

91 Q. Abu Aker and A. Al Lahham, above note 89, p. 24.
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beyond the camp, within and outside Palestine. This dynamism challenges Arendt’s
predominant characterization of refugees as having been stripped of their political
agency, and Agamben’s conception of the camp as the depoliticized state of
exception. Instead, as the architect and educator Alessandro Petti has observed,
“the prolonged exceptional temporality of this site has paradoxically created the
condition for its transformation: from a pure humanitarian space to an active
political space”.®2 It also challenges the conventional model of the city as the
primary site of politics. As the authors state in their reflection on writing The
Suburb:*3

The study of the suburb is an occasion to highlight some of these strengths and
achievements so that we can use these accomplishments in the narration of our
story. In proving that refugees have the right to return we can show everything
they have achieved in exile, rather than only showing ourselves as weak, poor,
and victims.

In conclusion

Ancient Sicca and modern Dheisheh are over 2,000 years apart, and the
circumstances of their creation and existence are hardly similar. What they have
in common is their seemingly transient and suspended state of being, where a
compelled agency leads to an exceptional politics. Despite not being recognized as
a political community, they have made their actions and their speech relevant —
the defining practices of such a community.”* Whether these communities are
pioneering or threatening, they defy the conventional model of the city as the
primary site of politics and demand engagement from nation-State actors. They
require consideration of how extra-State actors can engage directly with global
institutions and legal frameworks. The alleged transience of such enterprises as
refugee camps is increasingly gaining permanence and fixity: almost seventy years
old, some camps in Palestine are fast becoming heritage sites, and these are only
the most well-known. Yet the “right to have rights”, as Arendt defined it, despite
advances in the institutionalization of human rights norms, still remains within
the confines of a State-centric international law.®> How long will people be
expected to continue living in such transient states in these and other sites, which
most people on the street have never heard of, such as the enormous Dadaab
Refugee Complex, which by its size would be equivalent to the second-largest
“city” in Kenya?® This situation is no longer transient or exceptional —it is
unsustainable doublethink. Instead, by acknowledging the agency of people who

92 Ibid., p. 9.

93 Ibid., p. 69.

94 On rightlessness, see H. Arendt, above note 11.

95 Ibid. Reading Arendt against the grain to address practices that increasingly challenge such constraints, see
A. Gundogdu, above note 11.

96 Ben Rawlence, City of Thorns: Nine Lives in the World’s Largest Refugee Camp, Portobello Books, London,
2016.
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are displaced, both current and historical, it becomes possible to explore its diverse
forms and potency. In so doing, an opening can be created for modes of engagement
with the innovative, socio-political models that arise from exceptional conditions,
ones that are neither idealized nor reactionary. It forces a rethinking of the model
of political agency, encouraging a reconceptualization of the political in terms
that move beyond citizenship.®” Drawing on the deep, intergenerational expertise
and creativity of such lived experience, held by a population in the tens of
millions, has the potential to overcome the seemingly intransient, State-based
understanding of rights and power.

97 The need for such innovation is also articulated in Nicholas De Genova, “The Queer Politics of Migration:
Reflections on ‘Illegality’ and Incorrigibility”, Studies in Social Justice, Vol. 4, No. 2, 2010. Problematizing
birthright (and “as if” birthright) citizenship, see B. Rawlance and J. Stevens, above note 74.
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Abstract

The vulnerability of migrants and the threats to which they are exposed during their
journey, on land, at sea, or in countries where they have settled, raise serious
humanitarian concerns that cannot be ignored. In view of the transregional nature
of migration, the International Committee of the Red Cross (ICRC) and other
components of the International Red Cross and Red Crescent Movement (the
Movement) draw on their presence all along migration routes to contribute to
the humanitarian response and alleviate the suffering of vulnerable migrants. The
Movement’s proximity to vulnerable migrants through its solid and experienced
network of responders along migratory routes is one of its specific advantages. The
aim of this article is to explain the ICRC’s view on and approach to migration. It
underlines that the ICRC’s response is dictated by humanitarian needs, and
stresses that these needs can be greatly reduced when States abide by their
commitments under international law and adopt and implement policies that take
into account the protection and assistance needs of migrants. It acknowledges the
diverse and complex human realities behind migration and outlines the main

*  The author would like to thank Pilar Gimeno, Guilhem Ravier, Helen Obregon Gieseken and Catherine-
Lune Grayson for their valuable comments on earlier drafts of this article.
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protection and assistance concerns of migrants in countries and regions where the
ICRC operates.
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Introduction

Migration! is a complex global phenomenon and is intrinsic to the history of
mankind. More than 244 million people around the world are migrants.
Although most arrive safely in their country of destination and integrate into new
communities, a significant minority face hardship and need protection or
assistance along their journey as they travel from their home country, often
through other countries, to their intended destination. Migration is a challenging
reality, although it is neither new nor limited to a certain region of the world.
The causes behind migration are many and often multifaceted. Migration can be
voluntary or involuntary, but people often act on a combination of choices and
constraints that include armed conflicts and other situations of violence,
persecution, human rights violations, poverty, the effects of climate change, and
the desire to be reunited with family members abroad. Whatever the reasons,
migrants may become vulnerable at many stages of the journey and the
vulnerabilities and risks they face can shift along the route. Countless migrants
continue to risk their lives in search of safety and a better future for themselves
and their families. Many face extreme peril, often travelling over great distances;
in the case of irregular migration,® people are often placed in situations of great
vulnerability and may be detained or deported. Globally, an unknown number of

1 In this article, the term “migration” is used in the sense of “international migration”. The International
Red Cross and Red Crescent Movement (the Movement) describes migrants as “persons who leave or
flee their habitual residence ... to seek opportunities or safer and better prospects. Migration can be
voluntary or involuntary, but most of the time a combination of choices and constraints are involved.”
See International Federation of Red Cross and Red Crescent Societies (IFRC), “Policy on Migration”,
November 2009, available at: www.ifrc.org/en/what-we-do/migration/migration-policy/ (all internet
references were accessed in August 2017). See also the section “The ICRC Vulnerability Approach”, below.

2 This represents about 3.3% of the world’s 7 billion people. The proportion of migrants relative to the
world’s population has been relatively stable over the last fifty years. For further information see
United Nations (UN), International Migration Report 2015, UN Doc. ST/ESA/SER.A/384, Department
of Economic and Social Affairs, Population Division, September 2016, available at: www.un.org/en/
development/desa/population/migration/publications/migrationreport/docs/MigrationReport2015.pdf.

3 This term is used by the International Committee of the Red Cross (ICRC) to describe the movement of
individuals who are not or are no longer authorized to stay, enter or reside in the territory of a country of
which they are not nationals (transit or destination countries). Thus, it includes both migrants who have
entered a country without the necessary authorization and those whose residence permit or visa has
expired.
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migrants have died or have gone missing during their journey — at least 5,000 people
in the Mediterranean alone in 2016.*

While it is debated whether the past years have witnessed a hardening of
migration policies,® it is undeniable that a large number of States are adopting
measures designed to prevent and deter foreign nationals from arriving on their
territory, including through the establishment of new border barriers, the
systematic resort to detention and the curtailment of migrants’ rights in host
countries. Such containment strategies and other policies aiming essentially to
prevent onwards movement of people create greater hardship and suffering.

Studies indicate that over-reliance on securitization of borders and restrictive
migration policies do not prevent people from starting a journey as long as migrating is
perceived as being the best or sole option.® For instance, some reports argue that stricter
border control measures, far from deterring migrants from taking the journeys, actually
compel them to rely on longer and more dangerous routes, exposing them to greater
risks.” Specifically, as armed conflicts keep on raging and legal channels to reach safe
ground are becoming more limited, people will continue to turn to the only options
they are afforded — however risky those may be.

The plight of migrants is a critical concern for the International Committee
of the Red Cross (ICRC) and the International Red Cross and Red Crescent
Movement (the Movement) as a whole.® Traditionally, the ICRC is known for its
humanitarian work on behalf of victims of armed conflict and other situations of
violence. Less well-known is its action for vulnerable migrants.’

4 See, for instance, the latest global figures recorded by the International Organization for Migration (IOM)
Missing Migrants Project, available at: missingmigrants.iom.int/latest-global-figures. As noted, these are
minimum figures and should be taken as estimates.

5 See, for instance, Hein De Haas, Katharina Natter and Simona Vezzoli, “Growing Restrictiveness or
Changing Selection? The Nature and Evolution of Migration Policies”, International Migration Review,
Autumn 2016, available at: onlinelibrary.wiley.com/doi/10.1111/imre.12288/pdf.

6 See, for example, the report of the Special Rapporteur on the Human Rights of Migrants, Francois
Crépeau, Banking on Mobility over a Generation: Follow-up to the Regional Study on the Management
of the External Borders of the European Union and its Impact on the Human Rights of Migrants, UN
Doc. A/HRC/29/36, 8 May 2015.

7  Hein de Haas, “There Is No ‘Silver Bullet’ Migration Policy”, 16 December 2016, available at: heindehaas.
blogspot.ch/2016/12/there-is-no-silver-bullet-migration.html. See also Washington Office on Latin
America (WOLA) reports: Maureen Meyer, Adam Isacson and Carolyn Scorpio, Not a National
Security Crisis: The U.S.-Mexico Border and Humanitarian Concerns, Seen from El Paso, WOLA,
October 2016; Adam Isacson, Maureen Meyer, and Hannah Smith, Increased Enforcement at Mexico’s
Southern border — An Update on Security, Migration, and U.S. Assistance, WOLA, November 2015.

8 The Movement is made of the world’s 191 National Red Cross and Red Crescent Societies (National Societies),
the IFRC and the ICRC. The three components of the Movement, in accordance with their respective
mandates, specific roles and expertise, cooperate closely and coordinate their efforts to respond to the
protection and assistance needs of vulnerable migrants in a complementary manner. The ICRC plays a
leading role in the Movement’s protection work, notably by visiting detained migrants and restoring family
links. For further information, see, for instance, Council of Delegates of the International Red Cross and
Red Crescent Movement, Resolution 5, “International Migration”, 24 November 2007, available at: www.
icrc.org/eng/resources/documents/resolution/council-delegates-resolution-5-2007.htm.

9  The term “vulnerable migrants” is used by the ICRC to refer to migrants in need of humanitarian
assistance and protection. This includes migrants who find themselves in danger because they are
caught in a situation of armed conflict or other situations of violence, are in distress at sea or on land,
or lack access to essential services. It also includes specific categories of people, such as children,
elderly persons, disabled persons and victims of trafficking.
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The ICRC has a long-standing presence in many of the countries from
which people are fleeing. It is often disrespect for the rules of international
humanitarian law (IHL), which are applicable in situations of armed conflict, and
international human rights law (IHRL) that forces people to flee within their
country!® or across borders.!! Protracted conflicts and their compounded
effects may also result in population movement.!? The ICRC’s work shows that
strengthening the protection of the civilian population through greater respect for
IHL'® and through respect for people’s human rights'* could contribute to
preventing and reducing forced displacement.!>

However, an exclusive focus on forced displacement does not take into
account the fate of a large number of migrants who are not on the move because

10 Internally displaced persons (IDPs) are outside the scope of this article, which focuses exclusively on
people outside their country of origin or habitual residence. The Movement has made a deliberate
choice to call for greater clarity on policies and responses for migrants and IDPs, and has developed
two distinct operational approaches to highlight the specific vulnerabilities and risks faced by IDPs and
migrants and address their respective protection and assistance needs, as well as the fact that different
legal frameworks may apply. See IFRC, above note 1; Council of Delegates of the International Red
Cross and Red Crescent, Resolution 5, “Movement Policy on Internal Displacement”, Nairobi,
November 2009, available at: www.icrc.org/en/publication/1124-movement-policy-internal-displacement-
resolution-no-5-2009-council-delegates. See note 11 below for further information.

11 Internal displacement can be a first stage leading to further movement across borders, notably because
IDPs might be unable to find safety and protection in their own country or lack prospects for a
durable solution. Furthermore, returnee migrants (including refugees) may become internally displaced
(again or for the first time) if their return to their countries of origin is premature or involuntary,
particularly if they are returned to conditions of insecurity. However, it is important not to
systematically infer a nexus between internal displacement and migration. The situation and needs of
IDPs should not be considered exclusively through the lens of migration. Indeed, two thirds of the
total number of forcibly displaced worldwide as a result of armed conflict, other situations of violence,
persecution or human rights violations do not cross an international border and remain within their
country of origin. For further information, see Office of the UN High Commissioner for Refugees
(UNHCR), Global Trends: Forced Displacement in 2016, Geneva, 2017, available at: www.unhcr.org/
statistics/unhcrstats/5943e8a34/global-trends-forced-displacement-2016.html.

12 For further information, see ICRC, Protracted Conflict and Humanitarian Action: Some Recent ICRC
Experiences, Geneva, 2016, p. 15, available at: www.icrc.org/en/publication/4265-protracted-conflict-
and-humanitarian-action-some-recent-icrc-experiences.

13 IHL expressly prohibits forced displacement of civilians for reasons related to an armed conflict, unless the
security of the civilians involved or imperative military reasons so demand. In addition, respect for other
rules of THL, such as the prohibition on attacks directed against civilians and civilian objects or
indiscriminate attacks, the prohibitions against the use of starvation of the civilian population as a
method of warfare or attacking, destroying, removing or rendering useless objects indispensable to the
survival of the civilian population, and the rules on the conduct of hostilities, can prevent displacement.

14 The Guiding Principles on Internal Displacement prohibit the “arbitrary” displacement of persons,
including in situations of armed conflict and of generalized violence.

15 Forced displacement as a general term (distinct from the understanding of this notion under IHL) refers to
the movement across international borders of refugees and asylum-seekers. It also includes IDPs. This
encompasses individuals forcibly displaced worldwide as a result of persecution, armed conflict,
generalized violence or human rights violations. See, for instance, UNHCR, above note 11. The World
Bank also uses this term with the same meaning: see World Bank, “Forced Displacement: A Growing
Global Crisis FAQs”, 16 December 2015, available at: www.worldbank.org/en/topic/fragilityconflict
violence/brief/forced-displacement-a-growing-global-crisis-faqs. Note this term’s specific meaning
under IHL, above note 13.
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of conflict or violence, but can still be in dire situations. They might not have been
vulnerable when they left their country of origin, but might become so on their way.
Furthermore, migrants may be even more “invisible”, particularly when caught in
armed conflicts or other situations of violence along the route. Indeed, many
migrants are living in — or crossing through — countries affected by armed conflict
or other situations of violence in different parts of the world. All migrants in
countries affected by armed conflict are generally part of the civilian population
and are protected as such under THL;'¢ they are included in the ICRC’s response
on behalf of all civilians while taking into account their specific vulnerabilities.

Further to the ICRC’s operational response in armed conflict and other
situations of violence, its expertise on protection matters and presence along
migratory routes contribute to the humanitarian response to the needs of
vulnerable migrants. Together with National Red Cross and Red Crescent
Societies (National Societies), the ICRC strives to mitigate individual
vulnerabilities along migratory routes and alleviate some of the humanitarian
consequences linked to migration, preventing further suffering of migrants and
their families. At all times, attention is paid to the resilience and capacities of
migrant communities and strategies to build on existing coping mechanisms.

In light of this reality, more than sixty ICRC delegations work on behalf of
vulnerable migrants, either through broad or more targeted programmes.!” This
work is a testimony to the migration-related challenges faced in all regions — with
some common and some distinctive features — which prompt contextualized and
individualized responses based on migrants’ varying needs and vulnerabilities.!®

In the past years, the ICRC’s engagement on behalf of vulnerable migrants
has evolved, taking shape within various ICRC fields of expertise, notably restoring
family links (including tracing missing persons and accompanying their families),
ensuring proper and dignified handling of human remains and other
humanitarian forensic services, and activities for detained migrants. The ICRC
neither prevents nor encourages migration but engages in a dialogue with
authorities to ensure that the rights of migrants are respected throughout their
journeys. While the ICRC is not a migration agency and has no aspiration to
become one, it is committed to its role as a reference humanitarian organization
in the field of protection, building on its field experience and domains of
expertise to meet people’s needs. Efforts are focused on bridging existing
protection and assistance gaps along migration routes, working together with
National Societies;'® and reducing, where possible, migrants’ vulnerability and

16 For further information, see Helen Obregén Gieseken, “The Protection of Migrants under International
Humanitarian Law”, in this issue of the Review. See also the section “Main Protection Concerns and ICRC
Response on Behalf of Vulnerable Migrants”, below.

17 Note that migration is featured in the ICRC Institutional Strategy 2015-2018 as one of the priorities, see
ICRC, ICRC Strategy 2015-2018, 18 June 2014, available at: www.icrc.org/en/publication/4203-icrc-
strategy-2015-2018-adopted-icrc-assembly-18-june-2014.

18 For further information on ICRC activities, see the regional factsheets on ICRC activities for migrants
available at: www.icrc.org/en/migrants.

19 For an overview of ICRC activities for vulnerable migrants and their families around the world, see ICRC,
Activities for Migrants, booklet, available at: www.icrc.org/en/document/activities-migrants-brief.
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exposure to risks, for example by promoting self-care messages?® and helping
migrants to restore and maintain contacts with their family members.

The ICRC engages directly and confidentially with all concerned authorities
in order to seek to ensure that States fulfil their obligations to protect the
lives, preserve the dignity and alleviate the suffering of vulnerable migrants. It
also contributes to migration policy debates in a range of multilateral, regional
and global fora, with the aim of ensuring that migration-related policies respect
States’ obligations under international and domestic law and align with
humanitarian considerations.

This article presents the ICRC’s approach to migration and its main
protection concerns, and argues that while the ICRC can respond to certain
humanitarian needs, a greater commitment by States to adopt and implement
policies that do not create further humanitarian suffering is required.

The ICRC vulnerability approach

In the absence of a universally accepted definition, the ICRC and the other
components of the Movement describe migrants as persons who are outside of
their country of origin or habitual residence?! They may be, for instance,
migrant workers?? or migrants deemed irregular by public authorities. They can
also be refugees, asylum-seekers and/or stateless persons entitled to special
protection under international law.2*> The Movement’s description is deliberately
broad to include all people who leave or flee their home to seek safety or better
prospects abroad, and who may be in distress and need protection or
humanitarian assistance.

The ICRC uses this inclusive description to capture without discrimination
the full extent of humanitarian concerns related to migration and to provide
sufficient flexibility to address migrants’ often complex situations. It seeks to take
into account the fact that journeys are often non-linear and involve a great deal
of risk, fear and uncertainty; migrants who were not necessarily vulnerable when
they left their country of origin might become vulnerable on their way or in the
country of destination. The ICRC’s specific added value lies in this distinct
vulnerability-based approach.

20 See, for instance, ICRC, “Mexico and Central America: Practical Advice for Migrants”, leaflet, August
2016, available at: www.icrc.org/en/document/mexico-and-central-america-migrants-advices.

21 See IFRC, above note 1.

22 The term “migrant worker” is defined in Article 2.1 of the International Convention on the Protection of
the Rights of All Migrant Workers and Members of their Families, UN Doc. A/RES/45/158, 18 December
1990 (entered into force 1 July 2003).

23 For further information, see, notably, Convention relating to the Status of Refugees, 189 UNTS 137, 28
July 1951 (entered into force 22 April 1954) (Refugee Convention); Protocol relating to the Status of
Refugees, 606 UNTS 267, 31 January 1967 (entered into force 4 October 1967) (1967 Protocol);
Convention relating to the Status of Stateless Persons, 360 UNTS 117, 28 September 1954 (entered into
force 6 June 1960); Convention on the Reduction of Statelessness, 989 UNTS 175, 30 August 1961
(entered into force 13 December 1975).
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Such an approach intends to reflect the complexity of migration patterns. It
acknowledges that “mixed migration” or “mixed flows” involve people with varying
protection profiles, reasons for migrating and needs, such as refugees, asylum-
seekers and other migrants using similar routes and transports, generally in an
irregular manner. The concept of “mixed flows” has been used to highlight the
presence within these movements of people who are eligible for international
protection and others who are not. More generally, much of the current
migration discourse tends to make a distinction between “voluntary” and
“forced” movements. In reality, however, this distinction is not clear-cut and
determining who is in need of protection is more complicated than simply
differentiating between refugees and non-refugees. For instance, some people
fleeing armed conflict or other situations of violence may not be recognized by all
States as being legally entitled to refugee status under the 1951 Refugee
Convention, but may nevertheless have (international) protection needs and
might be unable to return home safely.

Using this inclusive description allows us to highlight the broad “umbrella”
protection that all persons enjoy under several bodies of international law. Notably,
all migrants are entitled to the protection of IHRL.2* Recognizing this, the ICRC’s
approach underlines that all individuals have rights and that they must not fall into a
legal or protection gap.

The ICRC’s action seeks to ensure that persons are afforded the full
protection to which they are individually entitled under international law, in
accordance with their legal status (e.g., the special protection afforded to certain
categories of persons such as refugees and asylum-seekers?°) and/or depending on
their particular circumstances (e.g., protection under international humanitarian
law when in a situation of armed conflict). This is an individualized approach
that respects each individual’s rights, including those of irregular migrants, and
recognizes the fact that some categories of migrants are entitled to more extensive
legal protection (refugees, asylum-seekers and stateless persons).

The ICRC’s action does not aim to reach all migrants but focuses on people
who have protection or assistance needs and are particularly vulnerable, in line with
the Movement’s Fundamental Principles.2® These Principles, notably humanity,

24 For more information on the legal protection of migrants under international law, in particular IHRL, see,
for example, UNHCR, Report on the Promotion and Protection of the Human Rights of Migrants in the
Context of Large Movements, UN Doc. A/HRC/33/67, Geneva, 2016; Office of the UN High
Commissioner for Human Rights (OHCHR), Situation of Migrants in Transit, UN Doc. A/HRC/31/35,
Geneva, 2016; OHCHR, Recommended Principles and Guidelines on Human Rights at International
Borders, Report of the UN Secretary-General on Protection of Migrants, Geneva, 2014.

25 Refugees and asylum-seekers are afforded, in addition to the general protection of IHRL and other bodies
of international law, special protection under international refugee law. The key legal instruments are the
1951 Refugee Convention and its 1967 Protocol, which grant refugees and asylum-seekers specific rights
and minimum standards of treatment. See above note 23.

26 See the thematic issue on “Principles Guiding Humanitarian Action”, International Review of the Red
Cross, Vol. 97, No. 897-898, 2015, and specifically the article by Jérémie Labbé and Pascal Daudin,
“Applying the Humanitarian Principles: Reflecting on the Experience of the International Committee
of the Red Cross”, available at: www.icrc.org/en/international-review/article/applying-humanitarian-
principles-reflecting-experience-international.
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impartiality, neutrality and independence, are relevant to building a response that
addresses vulnerabilities without discrimination. Together, the Fundamental
Principles are the Movement’s compass for a humanitarian action solely shaped
by the needs of vulnerable migrants, and they help it to navigate the complex and
highly politicized environment of migration.

Main protection concerns and ICRC response on behalf of
vulnerable migrants

Many migrants endure great hardship that can affect their physical integrity, mental
health and well-being, and that of their families. All along their routes, they make
easy targets for abuse and exploitation, and face countless other risks. Some
migrants lose contact with their families; many suffer accidents or serious illness
and cannot get access to medical care; others are detained for entering or
remaining in a country irregularly. Still others face discrimination when they seek
help. Every year, thousands of migrants die or disappear along the way, leaving
their families to wait in anguish for answers.

Ensuring protection along migratory routes remains critical for the ICRC,
particularly when migrants are stranded in a country affected by armed conflict,
which may expose them to new and greater threats. Migrants in countries
affected by armed conflict are generally considered to be a part of the civilian
population and are thus entitled to the full protection granted to civilians by
virtue of IHL.?” Further, foreigners can often be the most vulnerable among the
civilian population in such situations. They run a greater risk of violence and
abuse and are often the first victims of various groups that seek to take advantage
of their vulnerability. In situations of armed conflict, their vulnerability may be
exacerbated by not speaking the language of the country they are in,2® or because
of discrimination in access to basic services such as health care and assistance.
Furthermore, migrants may be detained and may even be at risk of being
transferred to countries where they fear a violation of certain fundamental
rights.2?? Families of migrants in countries of origin and in the diaspora may also
be desperate to know the fate and whereabouts of their loved ones, in particular
knowing that they may be caught in a situation of armed conflict. Some migrants

27 That protection can be lost if and for such time as they directly participate in hostilities. On another note,
in international armed conflicts, a migrant may, by virtue of his or her nationality, or if he or she is
considered a refugee or a stateless person within the meaning of those terms under IHL, also enjoy the
special protection granted to certain categories of aliens in the territory of a party to a conflict or in
occupied territory. For further information, see Helen Obregon Gieseken, “The Protection of Migrants
under International Humanitarian Law”, in this issue of the Review.

28 Migrants often do not receive information in a language they can understand, affecting their ability to
make an informed decision, or are not provided with the necessary support to communicate their
needs. For further information, see, for instance, Translators without Borders, Putting Language on the
Map in the European Refugee Response, research report, September 2017, available at: translators
withoutborders.org/wp-content/uploads/2017/04/Putting-language-on-the-map.pdf.

29 For further information, see the section “Return of Migrants”, below. See also ICRC, “Note on Migration
and the Principle of Non-Refoulement”, in this issue of the Review.
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may also have limited consular support. The ICRC’s action on behalf of vulnerable
migrants and their families mostly takes place in these situations.

The Movement has on several occasions, including at the International
Conferences of the Red Cross and Red Crescent,?° reiterated the increasing scale
of humanitarian needs linked to migration, and reaffirmed its commitment to
alleviating the plight of vulnerable migrants. The ICRC contributes to responding
to the needs of vulnerable migrants, notably by helping to prevent family
separation, restoring family links, ensuring proper and dignified handling of
human remains, activities for detained migrants and other protection aspects.
These areas of expertise are anchored in a protection dialogue (in addition to
delivery of direct services or support when relevant), reminding State authorities
of their primary obligations to protect and assist vulnerable migrants.

The humanitarian cost of immigration detention3?

Restrictive migration policies often result in the use of coercive measures, including
systematic resort to detention, and moves to criminalize immigration infractions.
Systematically resorting to the detention of irregular migrants, regardless of their
personal circumstances, is in contradiction with the right to liberty and security
of person — which is one of the most fundamental human rights.>> Migrants may
be held for months, sometimes years while waiting for status determination or
deportation. Depriving people of their liberty is a severe measure, and often has
serious consequences for the individuals concerned. Detention may reactivate
past trauma and expose migrants to additional ones. Further, detained migrants
are particularly vulnerable as they are less likely to have local support networks
or an understanding of national procedures, including those for seeking asylum.
The ICRC encourages States to treat irregular migration as an administrative

30 See, for instance, 30th International Conference of the Red Cross and Red Crescent, Resolution 1,
“Together for Humanity”, 2007; 31st International Conference of the Red Cross and Red Crescent,
Resolution 3, “Migration: Ensuring Access, Dignity, Respect for Diversity and Social Inclusion”, 2011.
Migration was also a central theme at the 32nd International Conference in 2015, during which
various events were organized and where pledges were made, notably to reassert the importance of
implementing Resolution 3.

31 The term “immigration detention” is used by the ICRC to refer to administrative detention for reasons of
irregular entry or stay in a country’s territory. Migrants are placed in administrative detention, for
example, for identity verification or to prevent them from absconding during status determination or
deportation procedures.

32 Theright to liberty and security of person is set down in several international legal documents, such as the
Universal Declaration of Human Rights, UNGA Res. 217 A(III), 10 December 1948, Arts 3, 9; and the
International Covenant on Civil and Political Rights, 999 UNTS 171, 16 December 1966 (entered into
force 23 March 1976), Art. 9.1. At the regional level, the right to liberty and security of person is
protected by the European Convention for the Protection of Human Rights and Fundamental
Freedoms, ETS 5, 4 November 1950 (entered into force 3 September 1953), Art. 5; the American
Convention on Human Rights, 22 November 1969 (entered into force 18 July 1978), Art. 7; the
African Charter on Human and People’s Rights, CAB/LEG/67/3 Rev. 5, 21 ILM 58, 27 June 1981
(entered into force 21 October 1986), Art. 6; and the Arab Charter on Human Rights, 15 September
1994, Art. 14. This right is not absolute and does not prohibit detention; rather, it requires that
detention not be unlawful, namely that it be based on such grounds and procedures as established by
law. Moreover, the decision to detain must not be arbitrary.
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infraction rather than a criminal offence.3* Criminalization of irregular entry or stay
may hinder detained migrants’ access to specialized services, further stigmatize
irregular migrants as a group, and prevent such migrants from finding the social,
medical or psychological support they may need following previous exposure to
violence and abuse.

The ICRC visits people detained in relation to their migratory status in both
criminal and dedicated immigration detention facilities along the migration
routes.3* It is a daily witness to the negative, lasting and potentially irreversible
damage caused by detention to the mental health and well-being of migrants.>> A
large body of research has shown that administrative detention is particularly
harmful, especially for migrants’ mental health, because of uncertainty about the
administrative process and fears for the future. These fears compound the trauma
that migrants may already have suffered.3® Migrants may have pre-existing
physical and mental health issues that might be exacerbated by the detention
environment. Other humanitarian organizations, such as Médecins Sans
Frontiéres, have also raised concerns about the detrimental impact of detention
on migrants’ health and well-being based on their experience in this area.’”

During detention visits, and through ongoing confidential dialogue with
the authorities, the ICRC seeks to make sure that the principle of non-
refoulement>® is upheld, and that detained migrants are afforded due process of
law, are treated humanely and held in conditions that preserve their dignity, and
are able to maintain contact with the outside world, such as with their families
and consular authorities, if they wish to do so.

33 For further information, see UN Human Rights Council, Promotion and Protection of All Human Rights,
Civil, Political, Economic, Social and Cultural Rights, Including the Right to Development, Report of the
Working Group on Arbitrary Detention, UN Doc. A/HRC/7/4, 10 January 2008, para. 53. See also
Report of the Special Rapporteur on the Human Rights of Migrants, Frangois Crépeau, UN Doc.
A/HRC/20/24, 2 April 2012, para 13; Conclusion No. 44 (XXXVII) on the Detention of Refugees and
Asylum-Seekers, adopted by the UNHCR Executive Committee in 1986; UNHCR, Guidelines on the
Applicable Criteria and Standards relating to the Detention of Asylum-Seekers and Alternatives to
Detention, Geneva, 2012, para 32.

34 The ICRC has worked on behalf of detained irregular migrants for many years as part of its activities for
detainee populations in general, but has only recently started implementing specific programmes for
migrants in immigration detention in countries of transit and destination.

35 The ICRC also provides expertise and support to National Societies that work with migrants in
immigration detention. It holds workshops on immigration-related detention, which are an
opportunity to discuss good practices and ways to help detained migrants more effectively.

36 See Mary Bosworth, “The Impact of Immigration Detention on Mental Health: A Literature Review”, in
Stephen Shaw, Review into the Welfare in Detention of Vulnerable Persons: A Report to the Home Office by
Stephen Shaw, January 2016, Appendix 5; Janet Cleveland, Cécile Rousseau and Rachel Kronick, The
Harmful Effects of Detention and Family Separation on Asylum Seekers’ Mental Health in the Context
of Bill C-31, brief submitted to the House of Commons Standing Committee on Citizenship and
Immigration concerning Bill C-31, the Protecting Canada’s Immigration System Act, April 2012; Colin
Neave, Suicide and Self-Harm in the Immigration Detention Network, report of the Commonwealth
and Immigration Ombudsman, No. 02/2013, May 2013.

37 See loanna Kotsioni, “Detention of Migrants and Asylum-Seekers: The Challenge for Humanitarian
Actors”, Refugee Survey Quarterly, Vol. 35, No. 2, 12 April 2016, available at academic.oup.com/rsq/
article/35/2/41/2223324/Detention-of-Migrants-and- Asylum-Seekers-The.

38 For further information on the principle of non-refoulement, see the section “Return of Migrants”, below.
See also ICRC, “Note on Migration and the Principle of Non-Refoulement”, in this issue of the Review.
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The ICRC holds that detention should be a measure of last resort; a decision
to detain can only be ordered on the basis of an individualized assessment. It
must not be based on a mandatory rule for a broad category of persons. The
suffering that it causes can be prevented or significantly alleviated by considering
liberty as the norm; if there are grounds for deprivation of liberty, alternatives to
detention should be considered first.>® Any detention must be determined to be
necessary, reasonable and proportionate to a legitimate purpose. When migrants
are held in administrative detention, it is critical not to restrict their liberty
beyond what is strictly necessary,® and migrants must be allowed to have contact
with family members. Furthermore, the rights of detainees must be respected and
a number of key procedural safeguards observed, as required by existing law or as
a matter of policy and good practice.*! The special circumstances of certain
categories of especially vulnerable migrants, such as children,*? victims of torture
or trafficking, disabled people, people suffering from serious or chronic diseases,
and elderly people, should be considered. The ICRC maintains that detention of
these vulnerable groups should be avoided.

Missing migrants and their families: The complexity of working across
borders

Throughout the migratory routes, family separation remains pervasive, with
thousands of migrants losing contact with their families and going missing every
year.

Family separation occurs in situations of large movements of people, as well
as when members of a single family lose contact along the route. Countless hurdles
put family members at risk of separation. Separation of families and disappearances
can notably result from restrictive migration policies and containment strategies
that compel migrants to take more dangerous routes, exposing them to greater
risks. Family members who started their journey together can be separated at
various points along the journey, including during border crossing or the process
of registration, while boarding trains or buses, or during medical evacuations. The

39 The International Detention Coalition (IDC) research report There are Alternatives provides readers with
guidance on how to avoid unnecessary detention and to ensure that community options are as effective as
possible. IDC, There Are Alternatives: A Handbook for Preventing Unnecessary Immigration Detention,
revised ed., Melbourne, 2015, available at: idcoalition.org/publication/view/there-are-alternatives-
revised-edition/.

40 For instance, migrants should be able to move freely within their place of detention.

41 See ICRC, ICRC Policy Paper on Immigration Detention, Geneva, 2016, available at: www.icrc.org/en/
document/migrant-detainees-icrc-policy.

42 See ICRC, “Second Comment on the Global Compact for Safe, Orderly and Regular Migration: Focus on
Immigration Detention”, Geneva, 2017, available at: www.icrc.org/en/document/icrc-comment-global-
compact-safe-orderly-and-regular-migration.

109


http://idcoalition.org/publication/view/there-are-alternatives-revised-edition/
http://idcoalition.org/publication/view/there-are-alternatives-revised-edition/
http://www.icrc.org/en/document/migrant-detainees-icrc-policy
http://www.icrc.org/en/document/migrant-detainees-icrc-policy
http://www.icrc.org/en/document/icrc-comment-global-compact-safe-orderly-and-regular-migration
http://www.icrc.org/en/document/icrc-comment-global-compact-safe-orderly-and-regular-migration

S. Le Bihan

number of unaccompanied children along migration routes is staggering;** some left
their country of origin alone, while others were separated from relatives along the
way. Children are exposed to greater risks than adults, and separation is a major
factor that increases their vulnerability.

Many migrants die** along migratory routes and are never identified —
their remains are often not handled with dignity and may be poorly documented
or untraceable, including many buried in anonymous graves in countries of
transit and destination.*> Families live in anguish not knowing where their loved
ones are or what happened to them, and in some cases feeling responsible for
their fate. Although the tragic situation of thousands of migrants who perish
while trying to cross the Mediterranean Sea en route to Europe has caught much
attention recently, the plight of missing migrants worldwide is largely ignored.
Recent initiatives have tried to capture the scope of the phenomenon, but figures
can never truly convey the great suffering of migrants and their families.

Restoring family links (RFL) is one of the long-standing activities of the
ICRC and its Central Tracing Agency,*® and of the network of National
Societies.#” Drawing on their presence in countries of origin, transit and
destination, the ICRC and the National Societies have expanded and adapted
their activities to assist persons separated as a result of migration. These activities
seek to prevent separation and restore and maintain contact between family
members. They also aim, when and where possible, to reunite family members
and help people clarify the fate and whereabouts of their loved ones reported
missing. Carrying out RFL activities across numerous borders is complex and
challenging, not only because migration routes pass through several countries and

43 According to UNHCR, data indicate that the number of unaccompanied or separated children seeking
asylum on an individual basis has increased significantly over recent years. In 2015, nearly 100,000
unaccompanied or separated children filed claims for asylum in seventy-eight countries. This total
represented nearly a threefold increase over the previous year and the highest number of applications
since UNHCR began compiling these data in 2006. UNHCR noted that not all countries report
information on the numbers of unaccompanied or separated children seeking asylum; thus it is very
likely that the reported figure is an under-estimate. It should also be noted that this number only
counts children who have reached a destination country and filed an asylum claim. See UNHCR,
Global Trends in Forced Displacement in 2015, Geneva, 2016; UNICEF, Uprooted: The Growing Crisis
for Refugee and Migrant Children, Geneva, 2016.

44 See above note 4.

45 Cristina Cattaneo, Morris Tidball Binz, Lourdes Penados, J. Prieto, Oran Finegan and M. Grandi, “The
Forgotten Tragedy of Unidentified Dead in the Mediterranean”, Forensic Science International, Vol.
250, May 2015. For a detailed analysis of this phenomenon, see also: Cristina Cattaneo and Marilisa
D’Amico, I diritti annegati: I morti senza nome del Mediterraneo, Franco Angeli, Milan, 2016.

46 The Central Tracing Agency provides a range of tracing services worldwide that enable detainees and civilians
affected by conflict, disaster and other situations to restore contact with members of their families. For more
information on the role of the Central Tracing Agency, see: ICRC, “ICRC Central Tracing Agency: Half a
Century of Restoring Family Links”, interview, 7 April 2010, available at: www.icrc.org/eng/resources/
documents/interview/centra-tracing-agency-interview-070410.htm; 25th International Conference of the
Red Cross, Resolution 16, October 1986, available at: www.icrc.org/eng/resources/documents/article/other/
57jmdk.htm.

47 The Family Links Network is made of all tracing services of the 191 National Societies as well as the
Central Tracing Agency of the ICRC. The ICRC has a lead role within the Movement in the field of
restoring family links, provides support and guidance, and coordinates the work of the Family Links
Network. More information is available at: familylinks.icrc.org/en/Pages/home.aspx.
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the migrants may have gone missing in any of them, but also because illness, injury,
lack of resources or being detained may restrict migrants’ access to means of
communication. Some migrants may be forcibly prevented from contacting their
families, while others may not wish to make contact in order to stay “invisible”,
especially when they are in an irregular situation or out of fear of reprisals
against their families in their countries of origin.*?

Losing contact with family causes stress and anguish, disrupts cultural and
community ties, damages self-protection mechanisms and generally increases
vulnerability of migrants and their families. Moreover, separation from loved ones
occurring during the journey can further impact migrants’ well-being and resilience.
Interventions for migrants and their families focus on helping people to stay
connected along migration routes and, in doing so, contribute to preventing people
from going missing. In the recent past, a growing number of RFL initiatives,
sometimes experimental, have been developed on behalf of migrants. Better
involvement of the people affected in the assessment of their needs and in designing
an appropriate response — including through the use of new technologies* —is
essential. Digital technology has brought about new opportunities but also new risks
linked to the protection of personal data. The Family Links Network has developed a
code of conduct for data protection which provides a means of protecting the
fundamental rights and freedoms of individuals using RFL services, in particular the
right to privacy as well as the protection of personal data.>®

The supply of telephone services, connectivity and power along migration
routes for those who have their own devices has proved to be effective. On the other
hand, disappearances of migrants still raise a considerable number of difficulties
which require a specific and long-term follow-up. The most vulnerable of those
affected still rely on the ICRC and National Societies to search for their loved ones
through traditional tracing efforts.>! Coordinated transregional strategies along
migration routes, including the provision of services based on a common
methodology, are required in order to be able to restore and maintain family links
and to help people clarify the fate and whereabouts of their loved ones. The Family

48 The best interests of the person benefiting from the Red Cross and Red Crescent services and his/her
family must be taken into account when deciding on the type of action to be undertaken to solve their
case. Once located, a person can choose whether or not to disclose his/her address to the enquirer.
Respecting the wishes of the sought migrants themselves and obtaining their consent, after they have
been traced, is paramount.

49 See Olivier Dubois, Katharine Marshall and Siobhan Sparkes McNamara, “New Technologies and New
Policies: The ICRC’s Evolving Approach to Working with Separated Families”, International Review of
the Red Cross, Vol. 94, No. 888, 2012, available at: www.icrc.org/en/international-review/article/new-
technologies-and-new-policies-icrcs-evolving-approach-working.

50 The RFL Code of Conduct on data protection is available at www.icrc.org/en/document/rfl-code-conduct.
See also the 2013 Professional Standards for Protection Work Carried out by Humanitarian and Human
Rights Actors in Armed Conflict and Other Situations of Violence, which capture a set of common
professional ethics that aim to make protection work safer and more effective, and in particular
Chapter 6 on information management, available at www.icrc.org/en/publication/0999-professional-
standards-protection-work-carried-out-humanitarian-and-human-rights.

51 For further information on ICRC RFL activities, see the ICRC leaflet “Are You Looking for a Family
Member?”, available at: www.icrc.org/en/publication/4102-are-you-looking-family-member-familylinks
icrcorg-can-help-you.

111


http://www.icrc.org/en/international-review/article/new-technologies-and-new-policies-icrcs-evolving-approach-working
http://www.icrc.org/en/international-review/article/new-technologies-and-new-policies-icrcs-evolving-approach-working
http://www.icrc.org/en/document/rfl-code-conduct
http://www.icrc.org/en/publication/0999-professional-standards-protection-work-carried-out-humanitarian-and-human-rights
http://www.icrc.org/en/publication/0999-professional-standards-protection-work-carried-out-humanitarian-and-human-rights
http://www.icrc.org/en/publication/4102-are-you-looking-family-member-familylinksicrcorg-can-help-you
http://www.icrc.org/en/publication/4102-are-you-looking-family-member-familylinksicrcorg-can-help-you

S. Le Bihan

Links Network also supports innovative methods and tools>? for finding missing
migrants and adapts support to families of missing migrants to their wide array of
needs in order to help them face the anguish and the consequences they suffer when
relatives disappear.>3

Analogies can be drawn with the long-lasting experience of the ICRC in
clarifying the fate and whereabouts of persons who went missing in situations of
armed conflict.>* Families of migrants who go missing along migratory routes
endure the same suffering as families faced with the disappearance of their loved
ones as a result of armed conflict or natural disaster: the need to know the fate
and whereabouts of their missing relatives is no different.>> Data collection from
families of missing migrants (including ante mortem data when necessary),
coupled with effective data gathering and management in countries where
migrants may have disappeared, will prove fundamental in this process.>®

Proper and dignified handling of the human remains of deceased migrants
is also essential in the complex endeavour to identify migrants who died during their
journey. Their identification is often impossible without information from their
families: the search for and identification of missing migrants requires matching
and triangulation of information between authorities and families in different
countries. ICRC interventions in this area include support to national forensic
institutions, from a humanitarian forensic perspective, to ensure that human
remains of dead migrants are handled in a dignified manner and that the chances
of identification are safeguarded and enhanced.>”

States should take all feasible measures, including adopting adequate policies,
to prevent family separation, paying particular attention to vulnerable groups such as
children. When family members are separated, measures should be taken to reunite
them whenever possible and without delay. If migrants go missing, countries
of origin, transit and destination should endeavour to clarify their fate and
whereabouts, including through the setting up of transregional coordination
channels (mechanisms), and communicate information about the missing to their
families, in compliance with applicable data protection and privacy laws, and in
their absence, with the standards set out in the Council of Europe Convention for

52 See, for example, the Trace the Face project, available at: familylinks.icrc.org/europe/en/Pages/Home.aspx.
53 See, for instance, ICRC, “Senegal: New Hope for Families of Missing Migrants”, 21 July 2016, available at:
www.icrc.org/en/document/senegal-new-hope-families-missing-migrants. See also ICRC, “‘Bar¢a ou
Barsak’: Etude sur les besoins actuels des familles de migrants sénégalais disparus” Senegal, 2013,
available at: familylinks.icrc.org/fr/Pages/ActualitésEtRessources/Ressources/FNAmigrantsSenegal.aspx.

54 For further information, see the thematic issue on “Missing Persons”, International Review of the Red
Cross, Vol. 84, No. 848, 2002, available at: www.icrc.org/en/international-review/missing-persons.

55 The ICRC efforts have developed to better understand the specific needs of the families of missing
migrants, be they socio-economical, legal/administrative, psychological or psychosocial needs, and to
set up “accompaniment programmes”, when possible and relevant, to respond to these needs and to
mobilize authorities and other service providers to do so.

56 In this respect, the ICRC promotes in its activities respect for data protection principles. For further
information, see above note 50.

57 In the case of Mexico, for instance, the ICRC helped the authorities to develop the first national
protocol for the management and identification of the dead, Protocolo para tratamiento e identificacion
forense, available at: coordinacionsemefotoluca.files.wordpress.com/2012/04/protocolo-tratamiento-e-
identificacion-forense-final.pdf.
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the Protection of Individuals with regard to Automatic Processing of Personal Data.>®
Improving practices of and coordination between national forensic services* is also
critical to identifying migrants who have died during their journey.

ICRC experience shows that minimizing the risk of migrants going missing,
treating those who perished with dignity, and supporting families to clarify the fate
and whereabouts of their loved ones are all actions within reach. They require
political will from States and international cooperation among States and relevant
organizations.

Health consequences of unsafe migration

Migrants may be exposed to other types of risks and abuses along their journey.
Their vulnerability may arise from their age, gender®® or other personal
attributes; lack of documents, information, family or community networks,
material resources or language skills can make them easy targets for abuse,
extortion, exploitation and sexual violence. They may also face hazardous
conditions during their journey, including when boarding fragile, overloaded
vessels or when stranded in inhospitable terrain.

Migrants who have directly suffered the effect of armed conflicts and other
situations of violence or who have been persecuted, abused or exploited in their
home country or during their journey have specific needs, beyond shelter and
legal avenues. The person’s history in his or her country of origin and the way he
or she left will create specific needs that must be taken into account. Further, the
implementation of restrictive migration policies may not only fail to curtail
migration but can also often result in migrants undertaking more dangerous
journeys, requiring reliance on smugglers or increasing the risk of falling prey to
traffickers.®! En route, they may be robbed, held for ransom and/or tortured. As
highlighted above, they might also lose contact with people from their family or
group and/or witness deaths or injuries.

For all these reasons, migrants are far more likely than the general population
to have trauma-related mental health problems. More generally, the health needs of
migrants are usually greater than those of the general population as migrants may

58 See Council of Europe Convention for the Protection of Individuals with regard to Automatic Processing
of Personal Data, ETS No. 108, Strasbourg, 28 January 1981, available at: rm.coe.int/1680078b37.

59 See, for example, the ICRC’s “First Conference on the Management and Identification of Unidentified
Decedents, with an Emphasis on Dead Migrants: The Experience of European Mediterranean
Countries”, Milan, 2013; and “Second Conference on the Management and Identification of
Unidentified Decedents, with an Emphasis on Dead Migrants: The Experience of European
Mediterranean Countries”, Barcelona, 2015.

60 Children and women may be more vulnerable to trafficking and sexual violence. For more information, see,
for instance, UNHCR, Children on the Run: Unaccompanied Children leaving Central America and Mexico
and the Need for International Protection, Geneva, March 2014; UNHCR, Women on the Run: First-Hand
Accounts of Refugees Fleeing El Salvador, Guatemala, Honduras and Mexico, Geneva, October 2015.

61 For an explanation of the differences between smuggling and trafficking, see OHCHR, Commentary on the
Recommended Principles and Guidelines on Human Rights and Human Trafficking, UN Doc. E/2002/68/
Add.1, Geneva, 2010. See also Inter-Agency Coordination Group against Trafficking in Persons, “What Is
the Difference between Trafficking in Persons and Smuggling of Migrants?”, Issue Brief No. 01, October
2016, available at: icat.network/sites/default/files/publications/documents/UNODC-IB-01-draft4.pdf.
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have had limited access to health care in their own country, may not have access to
health services during their journey and may face other ordeals such as exhaustion
due to long journeys on foot or limited access to drinking water. Moreover, once in
their country of destination they may not have access to basic health-care services
due to their irregular status, local legislation and/or a lack of support networks.

These wider physical and psychological needs must be addressed. Like any
other person, all migrants, irrespective of their status, have the right to the
enjoyment of the highest attainable standard of physical and mental health.%?
Further, early identification and referral mechanisms for the most vulnerable
individuals (persons with specific needs, such as unaccompanied children, elderly
people, victims of torture or trafficking, people with mental health or physical
illnesses or disabilities, and pregnant women) should be put in place by States
with the support of other organizations when necessary.

While States have the primary responsibility to assist migrants, depending
on the circumstances, the ICRC may provide direct relief often in close cooperation
with National Societies or help migrants access services provided by National
Societies, governments or other actors. This assistance can include supplying
drinking water or providing primary health care and physical rehabilitation for
people who are seriously injured or have an amputated limb.%?

Other humanitarian concerns
Use of force

While the arrival of large numbers of migrants in a country creates challenges for the
authorities, measures taken to manage migration must be in line with States’ obligations
and must respect the rights of those concerned.® When confronted with situations
where migrants are seeking to cross international borders irregularly, unnecessary or
excessive force has, in some instances, been used, resulting in suffering that could
have been avoided. Furthermore, national security considerations may lead to
militarization of borders. This, in turn, can entail a greater risk of recourse to
excessive or unnecessary force. Military forces are generally not prepared or
equipped to perform law enforcement tasks such as managing migration flows,
which obey other rules and require a specific set of skills and equipment.

62 See International Covenant on Economic, Social and Cultural Rights, 993 UNTS 3, 16 December 1966
(entered into force 3 January 1976), Art. 12. In its General Comment No. 14 (2000, para. 34), the
Committee on Economic, Social and Cultural Rights provided that States have an obligation to ensure
that all migrants have equal access to preventive, curative and palliative health services, regardless of
their legal status or documentation.

63 See, for instance, ICRC, “Mexico, Central America and Cuba: Helping the Most Vulnerable”, 30 September
2014, available at www.icrc.org/en/document/mexico-central-america-and-cuba-helping-most-vulnerable.

64 For obligations related to the use of force, see ICRC Advisory Service on International Humanitarian
Law, —“The Use of Force in Law Enforcement Operations”, factsheet, September 2015, available at:
www.icrc.org/en/document/use-force-law-enforcement-operations; ICRC, Violence and the Use of
Force, Geneva, July 2011, available at: www.alnap.org/help-library/violence-and-the-use-of-force. See
also the UN Code of Conduct for Law Enforcement Officials of 1979 and the UN Basic Principles on
the Use of Force and Firearms by Law Enforcement Officials of 1990.
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Whether at borders, in transit or in destination countries, force may only
be used as a last resort, when other available means remain ineffective or without any
promise of achieving the intended result. In line with IHRL, any use of force must be
consistent with the principles and requirements of legality, necessity, proportionality,
precaution and accountability. In any event, intentional use of lethal force may only
be resorted to when strictly unavoidable in order to protect life. International law
and standards on the use of force undoubtedly bind States’ police and military
forces. Similarly, if States task private security companies with exercising elements of
governmental authority, such as border guarding, such actors are considered agents
of the State, meaning that the State is responsible for their actions and must ensure
that these actors comply with the State’s international obligations.®

In line with the above, force should not be used simply to prevent migrants
from crossing borders or to deter them from seeking access to international
protection. In all circumstances, including in a detention setting, any approach
privileging prevention, mediation and de-escalation should be encouraged.

Furthermore, it is important that political authorities and security forces
factor in the enormous suffering that some migrants may have undergone. They
should therefore be able to identify and take into account migrants’ specific
vulnerabilities and needs and provide or direct them towards the necessary support.

The ICRC has a long-standing practice of engaging in a dialogue with
armed actors on the use of force, and a specific protection dialogue is being
further developed with the relevant authorities and law enforcement agencies to
address the humanitarian dimensions of migration.

Return of migrants®6

In recent times, within political discussions on migration governance, the question of
return has gained renewed momentum. While the circumstances surrounding return
are complex and wide-ranging, in all situations®” States must comply with their
obligations under international law, including the principle of non-refoulement.

65 See Draft Articles on Responsibility of States for Internationally Wrongful Acts, Supplement No. 10
(A/56/10), chp.IV.E.1, November 2001, Art. 5, available at: www.refworld.org/docid/3ddb8f804.html.
For further information, see Tilman Rodenhduser, “Another Brick in the Wall: Carrier Sanctions and
the Privatization of Immigration Control”, International Journal of Refugee Law, Vol. 26, No. 2, 2014.

66 The ICRC generally uses the term “return” broadly to refer to the process of going back to one’s State of
origin or transit, or another third State. The return may be voluntary or forced. “Return” therefore
encompasses deportation, expulsion and removal, as well as other circumstances.

67 It has been suggested that there is no clear-cut boundary but rather a gradual scale from voluntary to
involuntary return. Some migrants may return out of their own free will, whereas others may be
forcibly returned in a coercive manner to places where they may have almost no connection. In
between, there is a wide array of potential scenarios. The authorities may create conditions that deprive
the individual migrant of any real alternative to leaving. Migrants may be given incentives to return
that may ultimately result in withdrawing their asylum claim, they might be pressured into accepting
return when, for instance, indefinite detention is the only alternative offered by a State migration
policy, or they might not be well informed about their rights. Some of these situations may also be
considered as “forced returns”. It is important to stress that there is no authoritative legal test for
ascertaining the voluntariness of a return. However, a determination of whether a return is “voluntary”
or “forced” can only be made on an individual basis, assessing the particular circumstances.
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Migrants may not have access to procedures to determine their need for
international protection. They may also be at risk of being returned to countries
in violation of the principle of non-refoulement,%® or the return may be carried
out in a way that is not compliant with their rights and dignity.

All persons seeking international protection® must be afforded the effective
right to seek asylum and have fair and efficient access to procedures to determine their
status and protection needs. In addition, although it is within the sovereign
prerogative of States to regulate the presence of foreigners in their country and to
decide on the criteria for admission and expulsion of non-nationals, that
prerogative is not absolute. It must be exercised within the limits established by
international and domestic law, as preventing people from accessing a territory or
returning them to another country can have grave or fatal consequences.

When planning to transfer a migrant, a State is required to assess carefully
and in good faith whether there are substantial grounds to believe that a particular
individual would be in danger of being subjected to a violation of his/her rights in
the country of return, and therefore be protected under the principle of non-
refoulement. This individual determination must not be replaced by a collective
one: the specific situation, needs and rights of each individual must be assessed.
Moreover, migrants alleging a violation of their rights must be afforded effective
remedies against the decision to return them, meaning at the very least that they
need to be informed of the transfer in a timely manner, they must have the
opportunity to challenge the transfer decision before an independent and
impartial body, and their transfer must be suspended during the review process.”®
Expedited or fast-track procedures may be too rushed for this to happen.

The principle of non-refoulement prohibits the transfer of persons from one
authority to another when there are substantial grounds to believe that the person
would be in danger of being subjected to violations of certain fundamental rights.
This is especially recognized in respect of torture or cruel, inhuman or degrading
treatment or punishment, arbitrary deprivation of life, or persecution. Depending on
the applicable universal or regional instruments, risks related to, notably, enforced
disappearance, death penalty, trial by a special or ad hoc court, flagrant denial of
justice, underage recruitment and participation in hostilities, or, in exceptional cases,

68 For more information on the principle of non-refoulement, see, for instance, Cordula Droege, “Transfers
of Detainees: Legal Framework, Non-Refoulement and Contemporary Challenges”, International Review
of the Red Cross, Vol. 90, No. 871, 2008; Emanuela-Chiara Gillard, “There’s No Place Like Home: States’
Obligations in Relation to Transfers of Persons”, International Review of the Red Cross, Vol. 90, No. 871,
2008; Laurent Gisel, The Principle of Non-Refoulement in Relation to Transfers: Proceedings of 15th Bruges
Colloquium, October 2014.

69 It should be noted that refugee status is declaratory. This is relevant for the issue of migration, particularly
taking into account the mixed nature of movements, as in practice it entails that all persons who intend to
apply for asylum (as a refugee or other person in need of international protection) must be given access to
fair and efficient asylum procedures and allowed to remain in the country as long as their application is
being examined.

70 There may be higher standards depending on the applicable human rights instruments or domestic law.
This will need to be assessed on a case-by-case basis to ensure that the broadest protection to which a
migrant is entitled is granted.
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serious mental or physical illness (depending on the quality and availability of health
care in the country of return) will also need to be considered.”!

The principle of non-refoulement is found expressly in IHL,”> ITHRL and
refugee law, although with different scopes in each of these bodies of law. The
gist of the principle of non-refoulement has also become customary international
law. The scope of the protection afforded by international law against refoulement
for a specific migrant will depend on the treaties ratified by the country he/she is
in and the particular circumstances of the concerned person.

Importantly, under IHRL, this principle extends to all individuals,
irrespective of their legal status. It is generally recognized that the principle of
non-refoulement applies to admission and non-rejection at the border,
interdiction (or interceptions) and rescue operations on the high seas. Further, it
should be noted that policies such as expedited asylum procedures can never
relieve States of their obligations under the principle of non-refoulement.

Even if a deportation”? is not contrary to the principle of non-refoulement,
the way deportations are carried out must also respect international law. Issues of
concern during deportation processes may include family separations and lack of
medical follow-up for sick and injured migrants. Migrants being deported have the
right to humane treatment and the right to family unity,”* and their specific and
individual vulnerabilities should be taken into account.

Under the right conditions, the option for people to return to their homes is
a positive development, as this is often people’s preferred long-term solution.
Nevertheless, experience suggests that returns will only be durable if they take
place in safety and with dignity. Returning people to already difficult
environments, in particular countries affected by armed conflict and other
situations of violence, where the State and humanitarian organizations are
struggling with massive needs, may create additional gaps and vulnerabilities. For
instance, people may become internally displaced (again or for the first time) if
their return to their countries of origin is premature or involuntary, particularly if
they are returned to conditions of insecurity.

71 Fora more comprehensive analysis of the principle of non-refoulement under different bodies of international
law, see ICRC, “Note on Migration and the Principle of Non-Refoulement”, in this issue of the Review.

72 See H. Obregon Gieseken, above note 16.

73 In this text, “deportation” means that the person concerned does not consent to leave the country and that
he/she is therefore compelled to do so by force. The ICRC generally uses the term “deportation” and
“expulsion” to mean the same thing.

74 Ininternational humanitarian law, respect for family life is provided for in Customary IHL Rule 105 and Articles
27(1) and 82(3) of Geneva Convention IV (GCIV). Rules relating to maintenance of family unity are found in
Articles 49(3) and 82(3) of GC IV and Articles 4(3)(b) and 5(2)(a) of Additional Protocol IT (AP II). The
Commentary to Customary IHL Rule 131 on the treatment of displaced persons includes practice that
requires respect for family unity in general terms, and is not only limited to displacement and facilitating the
reunion of dispersed families; see GCIV, Art. 26; Additional Protocol I, Art. 74; AP II, Art. 4(3)(b). Under
THRL, the protection of the family is provided for in the International Covenant on Civil and Political Rights
(ICCPR), in the International Covenant on Economic, Social and Cultural Rights (ICESCR) and in regional
human rights conventions: see ICCPR, Art. 23(1); ICESCR, Art. 10(1); American Convention on Human
Rights, Art. 17(1); African Charter on Human and Peoples’ Rights, Art. 18. With respect to separation of
children from their parents, the Convention on the Rights of the Child provides that “States Parties shall
ensure that a child shall not be separated from his or her parents against their will” (Art. 9(1)).
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Conclusion

Migration is an intricate global phenomenon. Daily, events around the world continue
to show the great suffering of migrants and their families. Too often, migration is
portrayed as a source of tension and people who leave or flee their homes are
frequently viewed through numbers or dealt with through quotas. Behind the
figures, there are human beings who often endure great hardship in their place of
origin and along their journeys, and who have their own stories and aspirations. All
too often, the inability or unwillingness of the national and international systems
results in a failure to protect migrants and to respond to their most basic needs.
Migration policies that have detrimental humanitarian consequences are still
implemented. Addressing this global human and social phenomenon requires strong
State commitments to international law and humanity. It also necessitates practical
cooperation between States, international organizations, civil society and businesses.

While the ICRC recognizes that States have a responsibility to uphold
public order and security as well as a right to regulate migration, these must not
be the only considerations shaping migration policies. In fact, security and the
protection of migrants should not be seen as mutually exclusive. Enacting State
policies that uphold migrants’ rights, complying with international and domestic
obligations and focusing on the humanity, dignity and safety of migrants”> can
contribute to greater security and stability.”®

The ICRC and other components of the Movement will continue to
contribute to the humanitarian response for migrants, particularly in the ICRC’s
areas of expertise, and will strive to address vulnerabilities along migratory routes
in order to alleviate humanitarian consequences and prevent further suffering. The
ICRC recognizes that the plight of migrants requires concerted efforts and effective
cooperation.

However, States bear the primary responsibility for ensuring that migrants
receive protection and assistance. They can do a lot to prevent and alleviate the
suffering of migrants. They should carefully and regularly assess and adapt their
migration practices and policies to address their potential humanitarian

75 Resolution 3 from the 31st International Conference of the Red Cross and Red Crescent Movement
(entitled “Migration: Ensuring Access, Dignity, Respect for Diversity and Social Inclusion”) is an
important guide to State practice: States are reminded, in line with relevant international law, of their
responsibility to ensure that their national legislation and procedures at international borders include
adequate safeguards to protect the safety and dignity of migrants and to ensure access for migrants to
essential services. Further, the Resolution requests States “to ensure that relevant laws and procedures
are in place to enable National Societies, in conformity with the Statutes of the Movement and, in
particular, the Fundamental Principles, to enjoy effective and safe access to all migrants without
discrimination and irrespective of their legal status”. Available at: www.icrc.org/eng/resources/
documents/resolution/31-international-conference-resolution-3-2011.htm.

76  See, for instance, “Statement by Zeid Ra’ad Al Hussein, UN High Commissioner for Human Rights, at the
Future of the Human Rights Covenants”, 6 October 2016, available at: www.ohchr.org/EN/NewsEvents/
Pages/DisplayNews.aspx?NewsID=20647&LangID=E; the Report of the UN High Commissioner for
Human Rights to the Human Rights Council, Promotion and Protection of the Human Rights of
Migrants in the Context of Large Movements, UN Doc. A/HRC/33/67, Geneva, October 2016, available
at: www.ohchr.org/EN/HRBodies/HRC/RegularSessions/Session33/Documents/A_HRC_33_67.docx.
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consequences, including the risks that people go missing. New and existing migration
practices and policies should be driven by the principle of humanity, focusing on the
dignity and safety of migrants at every stage of their journey, alongside other
legitimate concerns, and they must always be in line with international obligations.
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Abstract

The movement of migrants across international borders may result in grave
humanitarian consequences and protection and assistance needs for those involved.
Although many reach their destinations safely, others may find themselves in a
country experiencing armed conflict — either because they live there or are
travelling through there —and may endure great difficulties and be particularly
vulnerable. In these situations, as civilians, migrants are protected under
international humanitarian law (IHL) against the effects of hostilities and when in
the hands of a party to the conflict. This article will provide an overview of the
protection afforded by IHL to migrants as civilians in international and non-
international armed conflicts. It will then examine more closely certain particularly
relevant rules for the issue of migration, notably those related to the movement of
migrants, family unity, and missing and dead migrants. In this way, this article
will show that IHL provides important legal protections for migrants finding
themselves in situations of armed conflict.
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Introduction

Armed conflicts in various parts of the world, including Afghanistan, the Central
African Republic, the Democratic Republic of the Congo, Somalia, South Sudan and
Syria, continue to cause immeasurable hardship for entire populations, prompting
increasing numbers of people to flee within countries or across international
borders. By the end of 2015, the number of refugees, asylum-seekers and internally
displaced persons forcibly displaced worldwide due to armed conflicts, other
situations of violence, persecution or human rights violations reached an
unprecedented 65.3 million.! In 2015, the number of migrants? — a term covering a
broad set of persons, including refugees as a specific legal category under
international refugee law — reached 244 million worldwide.®> Among the migrants
who have left their countries of origin or of habitual residence (whether forcibly or
voluntarily), many can subsequently find themselves in a third country
experiencing armed conflict. In these situations, migrants, like the rest of the
civilian population, endure great difficulties. They may be affected by the hostilities,
lose contact with their families, go missing or die, often with no record of their fate
or whereabouts. As foreigners, they tend to have additional vulnerabilities,
encountering problems in accessing basic services or being subjected to restrictions
of personal liberty. They may also be at risk of being sent back to their countries of
origin or to other countries, potentially in violation of international law.

The migration discourse today focuses primarily on the movement of
migrants in the Mediterranean, the Americas and beyond, towards European or
North American land borders and shores. In these discussions, the plight of
migrants in their country of origin, along the migration routes and in third
countries where they reside (temporarily or permanently) is often largely
forgotten and their protection and assistance needs not adequately addressed.*
Notably, migrants who live in — or are crossing through — countries affected by
armed conflict may be particularly vulnerable. This article primarily seeks to
address the case of migrants caught in situations of armed conflict and how they
are protected under international humanitarian law (IHL), rather than migrants
in countries of destination. However, several IHL rules are also pertinent for
migrants who have fled for reasons related to an armed conflict and who find
themselves in a destination country that is at peace. This article will thus also

1 Office of the United Nations High Commissioner for Refugees (UNHCR), Global Trends: Forced
Displacement in 2015, Geneva, 20 June 2016, pp. 3, 16-18, available at: s3.amazonaws.com/
unhcrsharedmedia/2016/2016-06-20-global-trends/2016-06-14-Global-Trends-2015.pdf ~ (all  internet
references were accessed in June 2017).

2 The definition used in this article for the term “migrants” will be explained below in the section “Who Are
‘Migrants’, and How Does IHL Address Their Protection?”.

3 United Nations (UN), Department of Economic and Social Affairs, Population Division, International
Migration Report 2015, ST/ESA/SER.A/384, New York, 2016, available at www.un.org/en/development/
desa/population/migration/publications/migrationreport/docs/MigrationReport2015.pdf.

4 For further discussion on the protection and assistance needs of migrants caught in situations of armed
conflict, see Stéphanie Le Bihan, “Addressing the Protection and Assistance Needs of Migrants: The ICRC
Approach to Migration”, in this issue of the Review.
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briefly refer to some of these rules, such as the obligations of parties related to the re-
establishment of family links and to accounting for the dead and the missing. These
may continue to apply to migrants who no longer find themselves in a country in
conflict, or beyond the end of an armed conflict.

In all situations, migrants are protected by different bodies of international
law within their respective scopes of application, in particular international human
rights law (IHRL) and, in the case of refugees and asylum-seekers, international
refugee law. These bodies of international law remain applicable in situations of
armed conflict.> Migrants are also protected by the domestic law of the State they
are in. When migrants live, or are in transit, in the territory of a State in which
there is an armed conflict,® they are also protected by IHL. While only applicable
in armed conflicts, certain rules of IHL should already be considered in
peacetime, and some remain applicable even after the end of an armed conflict.
The latter is the case for situations that are the direct consequence of, or are
directly related to, an armed conflict or occupation and whose effects extend
beyond the conclusion of these.” As a result, even if an armed conflict has come
to an end or a migrant is no longer on the territory of a country experiencing
armed conflict, they may continue to enjoy protection under certain rules of IHL.2

5 International Court of Justice (ICJ), Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 8
July 1996, ICJ Reports 1996, para. 25; IC], Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory, Advisory Opinion, 9 July 2004, IC] Reports 2004, para. 106; IC], Armed Activities on
the Territory of the Congo (Democratic Republic of the Congo v. Uganda), Judgment, 19 December 2005,
ICJ Reports 2005, para. 216. See also Jean-Marie Henckaerts and Louise Doswald-Beck (eds), Customary
International Humanitarian Law, Vol. 1: Rules, Cambridge University Press, Cambridge, 2005 (ICRC
Customary Law Study), pp. 299-305; UN Office of the High Commissioner for Human Rights
(OHCHR), International Legal Protection of Human Rights in Armed Conflict, New York and Geneva,
2011, available at: www.ohchr.org/Documents/Publications/HR_in_armed_conflict.pdf.

6 For the meaning of international and non-international armed conflicts under THL, see Articles 2 and 3
common to the four Geneva Conventions; Protocol Additional (I) to the Geneva Conventions of 12
August 1949, and relating to the Protection of Victims of International Armed Conflicts, 1125 UNTS 3,
8 June 1977 (entered into force 7 December 1978) (AP I), Art. 1(4); Protocol Additional (II) to the
Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Non-International
Armed Conflicts, 1125 UNTS 609, 8 June 1977 (entered into force 7 December 1978) (AP II), Art. 1. See
also ICRC, Commentary on the First Geneva Convention: Convention (I) for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the Field, 2nd ed., 2016 (ICRC Commentary on
GC 1), commentary on common Arts 2 and 3, available at: ihl-databases.icrc.org/ihl/full/GCI-
commentary; ICRC, “How Is the Term ‘Armed Conflict’ Defined in International Humanitarian Law?”,
Opinion Paper, March 2008, available at: www.icrc.org/eng/resources/documents/article/other/armed-
conflict-article-170308.htm; ICRC, International Humanitarian Law and the Challenges of
Contemporary Armed Conflicts, 311C/11/5.1.2, October 2011 (ICRC Challenges Report 2011), pp. 7-11,
available at: www.icrc.org/eng/resources/documents/report/31-international-conference-ihl-challenges-
report-2011-10-31.htm; ICRC, International Humanitarian Law and the Challenges of Contemporary
Armed Conflicts, 321C/15/11, October 2015 (ICRC Challenges Report 2015), pp. 7-16, available at: www.
icrc.org/en/document/international-humanitarian-law-and-challenges-contemporary-armed-conflicts.

7 Anna Petrig, “Search for Missing Persons”, in Andrew Clapham, Paola Gaeta and Marco Sassoli (eds), The
1949 Geneva Conventions: A Commentary, 1st ed., Oxford University Press, Oxford, 2015, p. 269; Eric
David, Principes de droit des conflits armés, 5th ed., Bruylant, Brussels, 2012, p. 262; Marion Haroff-
Tavel, “Do Wars Ever End? The Work of the International Committee of the Red Cross When the
Guns Fall Silent”, International Review of the Red Cross, Vol. 85, No. 851, 2003, pp. 476-477.

8 For instance, parties will remain bound by obligations relating to the re-establishment of family links if
migrants fled to another country — or internally — for reasons related to the armed conflict, as well as
by their obligations related to accounting for the dead and the missing.
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This article will explore how IHL protects migrants in situations of armed
conflict. Although other branches of international law will be mentioned where
relevant, a detailed analysis of these and their interplay with THL are outside the scope
of this article. In the first part, the article will provide an overview of how the term
“migrant” is used and address general issues relating to the protection of migrants in
armed conflicts. It will also examine the IHL principle of non-discrimination, which
provides an overall framework for considering the protection of migrants. The second
part will survey the different categories of persons that migrants can fall under in THL
as well as in other bodies of international law, and the rules applicable to migrants in
international armed conflicts. The third part will look at these issues in the context of
non-international armed conflicts. Finally, the fourth part will consider select IHL
issues that are particularly topical for migration, notably those related to the
movement of migrants as well as to family unity and the rules concerning the missing
and dead. Given the large number of relevant rules, this last section will not aim to be
exhaustive, either in the themes that it covers or in the way it addresses them.

General considerations on the protection of migrants in
armed conflicts

Who are “migrants”, and how does IHL address their protection?

In international law, there is no universally accepted definition of the term
“migrant”, although some categories are defined in specialized international
instruments.!® Furthermore, various organizations define a migrant as “any
person who is outside a State of which he or she is a citizen or national, or, in the
case of a stateless person, his or her State of birth or habitual residence”.!! The

9  For an analysis of the interplay between IHL, THRL and international refugee law, see, for instance, Emanuela-
Chiara Gillard, “Humanitarian Law, Human Rights and Refugee Law — Three Pillars”, statement at the
International Association of Refugee Law Judges world conference, Stockholm, 21-23 April 2005, available at:
www.icrc.org/eng/resources/documents/statement/6t7g86.htm; Stephane Jaquemet, “The Cross-Fertilization
of International Humanitarian Law and International Refugee Law”, International Review of the Red Cross,
Vol. 83, No. 843, 2001; Vincent Chetail, “Armed Conflict and Forced Migration: A Systematic Approach to
International Humanitarian Law, Refugee Law and International Human Rights Law”, in Andrew Clapham
and Paola Gaeta (eds), The Oxford Handbook of International Law in Armed Conflict, Oxford University
Press, Oxford, 2014; David James Cantor, “Laws of Unintended Consequence? Nationality, Allegiance and
the Removal of Refugees during Wartime”, in David James Cantor and Jean-Frangois Durieux (eds), Refuge
from Inhumanity? War Refugees and International Humanitarian Law, Brill Nijhoff, Leiden, 2014.

10 The term “migrant worker”, for instance, is defined in Article 2(1) of the International Convention on the
Protection of the Rights of All Migrant Workers and Members of their Families, UN Doc. A/RES/45/158,
18 December 1990.

11 OHCHR, Recommended Principles and Guidelines on Human Rights at International Borders,
Geneva, 2014, Ch. I, para. 10, available at: www.ohchr.org/Documents/Issues/Migration/OHCHR_
Recommended_Principles_Guidelines.pdf. The International Organization for Migration (IOM)
proposes a similar, albeit more detailed, definition: see IOM, “Glossary on Migration”, 2nd ed., in
International Migration Law, Vol. 25, Geneva, 2011, pp. 6162, available at: publications.iom.int/
system/files/pdf/iml25_1.pdf. UNHCR, however, refers to refugees and migrants separately: see, for
instance, UNHCR, UNHCR Viewpoint: “Refugee” or “Migrant” — Which Is Right?, July 2016, available
at: www.unhcr.org/news/latest/2016/7/55df0e556/unhcr-viewpoint-refugee-migrant-right.html.
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International Committee of the Red Cross (ICRC), and the International Red Cross
and Red Crescent Movement (the Movement) as a whole, use a broad description as
provided for in the IFRC Policy on Migration, which covers “persons who leave or
flee their habitual residence ... to seek opportunities or safer and better prospects”.!?
This article will rely on this understanding of migrants, as an “umbrella category”
for different categories of persons. It will also refer to specific legal categories,
including refugees!3 and stateless persons, when addressing the special protection
to which they are entitled under IHL (and other bodies of international law).

When it comes to the protection of migrants under IHL, an important
starting point is that this body of law does not contain specific rules about
migration or about the protection of migrants as a category of persons. This does
not, however, mean that migrants are left outside the scope of IHL or that they
are neglected by it. As civilians, migrants are covered by the rules providing
general protection to the civilian population in both international and non-
international armed conflicts. In international armed conflicts, migrants are also
protected as aliens in the hands of a party to the conflict or occupying power
provided that they are “protected persons”* and may enjoy protection as
“refugees”.!> To determine how migrants are protected under IHL, the second
and third parts of this article will look at the distinction between “civilians” and
members of the armed forces or members of an organized armed group in
international and non-international armed conflicts respectively. As most
migrants are considered civilians, the focus of this article will be on their
protection under THL as civilians.!'® It will also examine who is considered a
“protected person”, a “refugee” and/or a “stateless person” in international armed
conflicts, and how migrants fit into these categories.

12 The Policy on Migration also recognizes that certain categories of persons, such as refugees and asylum-
seekers, enjoy special protection under international and domestic law. See International Federation of
Red Cross and Red Crescent Societies, “Policy on Migration”, November 2009, available at: www.ifrc.
org/PageFiles/89395/Migration%20Policy_EN.pdf. For the reasons behind the use of this definition by
the ICRC and its approach to the issue of migration, see S. Le Bihan, above note 4.

13 While the protection under IHL of migrants as a broad category of individuals has not been the subject of
study, the question of whether and how refugees (and internally displaced persons) are protected has been
widely discussed. See, notably, David James Cantor and Jean-Frangois Durieux (eds), Refuge from
Inhumanity? War Refugees and International Humanitarian Law, Brill Nijhoff, Leiden, 2014; Mélanie
Jacques, Armed Conflict and Displacement: The Protection of Refugees and Displaced Persons under
International Humanitarian Law, Cambridge University Press, Cambridge, 2012, pp. 156-184; Francois
Bugnion, “Refugees, Internally Displaced Persons, and International Humanitarian Law”, Fordham
International Law Journal, Vol. 28, No. 5, 2004; S. Jaquemet, above note 9, pp. 651-673; Karen Hulme,
“Armed Conflict and the Displaced”, International Journal of Refugee Law, Vol. 17, No. 1, 2005; Jean-
Philippe Lavoyer, “Refugees and Internally Displaced Persons: International Humanitarian Law and
the Role of the ICRC”, International Review of the Red Cross, Vol. 26, No. 305, 1995; Francoise Krill,
“ICRC’s Action in Aid of Refugees”, International Review of the Red Cross, Vol. 23, No. 265, 1988;
Yoram Dinstein, “Refugees and the Law of Armed Conflict”, Israel Yearbook on Human Rights, Vol.
12, 1982.

14 Geneva Convention (IV) relative to the Protection of Civilian Persons in Time of War of 12 August 1949,
75 UNTS 287 (entered into force 21 October 1950) (GC IV), Art. 4; AP 1, Art. 73.

15 As will be seen, THL contains specific protections for “refugees”, and the meaning of this term will be
explained in the second part of this article. See GC IV, Arts 44, 70(2); AP 1, Art. 73.

16 For more information on the protection of migrants considered combatants for the purposes of an
international armed conflict in IHL, see the second part of this article.
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The principle of non-discrimination

International humanitarian law confers protection on migrants as civilians,
irrespective of their migratory status, and adverse distinctions cannot be made on
the basis of that status. Under this body of law, certain distinctions can
nevertheless be made, for instance based on nationality. As migrants may be
more vulnerable to discrimination than nationals of a State due to their origin,
ethnicity, race or nationality, it is important to briefly consider the principle of
non-adverse distinction under IHL, which is found in many specific provisions of
the Geneva Conventions and their Additional Protocols.!” This is IHL’s approach
to the principle of non-discrimination in international human rights law.!®
Unlike general non-discrimination provisions in IHRL,'® THL does not expressly
require equal treatment for all individuals.2°

Under IHL, the principle of non-adverse distinction prohibits certain
distinctions while allowing —and even requiring—in some circumstances that
individuals be treated differently to ensure humane treatment.?! For instance, [HL
contains several provisions that justify differential treatment based on a person’s
state of health, age, sex or rank.?? Meanwhile, parties to international and non-
international armed conflicts are required to treat civilians and persons hors de
combat humanely without “adverse distinction”. The prohibited “adverse”
distinctions under IHL are based on several non-exhaustive criteria, which will

17 See, notably, common Art. 3; Geneva Convention I, Art. 12; Geneva Convention II, Art. 12; Geneva
Convention IIT (GC III), Art. 16; GC IV, Arts 13, 27(3); AP I, Arts 9(1), 69(1), 70(1), 75(1); AP II,
Arts 2(1), 4(1), 18(2).

18 For an overview of the principle of non-discrimination in IHRL, see, notably, Manfred Nowak (ed.), U.N.
Covenant on Civil and Political Rights: CCPR Commentary, 2nd ed., Kehl am Rhein, 2005, commentary on
Arts 2, 26; Daniel Moeckli, “Equality and Non-discrimination”, in Daniel Moeckli, Sangeeta Shah and
Sandesh Sivakumaran (eds), International Human Rights Law, 2nd ed., Oxford University Press,
Oxford, 2013.

19 See, for instance, Universal Declaration of Human Rights, UN Doc. 217 A (III), 10 December 1948
(UDHR), Art. 7; International Covenant on Civil and Political Rights, 999 UNTS 171, 16 December
1966 (ICCPR), Art. 26; American Convention on Human Rights, 22 November 1969 (ACHR), Art. 24;
African Charter on Human and Peoples’ Rights, CAB/LEG/67/3 rev. 5, 21 ILM 58, 27 June 1981
(ACHPR), Art. 3; Arab Charter on Human Rights, 15 September 1994, Art. 11; Charter of
Fundamental Rights of the European Union, 2012/C 326/02, 26 October 2012, Arts 20-21. Certain
IHRL provisions have an accessory character, notably ICCPR, Art. 2; European Convention for the
Protection of Human Rights and Fundamental Freedoms, as amended by Protocols Nos. 11 and 14,
ETS 5, 4 November 1950 (ECHR), Art. 14; ACHR, Art. 1; ACHPR, Art. 2; Arab Charter on Human
Rights, Art. 3.

20 This must be considered against the backdrop of the Geneva Conventions, which are premised on the
protection of different categories of persons depending on their status, including considerations of
nationality. The Additional Protocols also provide for the possibility of making certain distinctions
based on nationality: see, for example, AP I, Art. 78(1); AP II, Art. 17(2). See also Gabor Rona and
Robert J. McGuire, “The Principle of Non-Discrimination”, in A. Clapham, P. Gaeta and M. Sassoli
(eds), above note 7, p. 195.

21 ICRC Commentary on GC I, above note 6, paras 574-575: common Article 3 “does not prohibit non-
adverse distinctions, i.e. distinctions that are justified by the substantively different situations and needs
of persons protected”. See also Jelena Pejic, “Non-discrimination and Armed Conflict,” International
Review of the Red Cross, Vol. 83, No. 841, 2001, p. 186.

22 See, for instance, GC IV, Arts 27(2)—(3), 68(4); AP 1, Arts 76, 77-78; AP II, Arts 4(3), 6(4).
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determine the exact scope of the principle.?® The scope will also depend on the
persons covered.?* Under customary IHL, adverse distinctions based on race, colour,
sex, language, religion or belief, political or other opinion, or national or social
origin, as well as wealth, birth or other status, or any other similar criteria, are
prohibited.?®

Although “nationality” is not the only basis for potential discrimination
against migrants, and it can often be rooted rather in a migrant’s origin or race
and the fact that they may be in an irregular situation, it remains an important
ground. Where not explicitly provided in a rule, nationality should arguably be
interpreted as an impermissible criterion for adverse distinction under THL, except
where THL expressly provides otherwise.?® When considering this, it is important
to recognize that, during the Diplomatic Conference, nationality was not “regarded
as implicitly included” in Article 27 of Geneva Convention IV (GC IV).2” The
rationale behind this was that the rules of GC IV relating to “protected persons”
allow for differences based on a person’s nationality, notably on the measures of
control and security that may be necessary as a result of an international armed
conflict.?® Nevertheless, “the absolute obligation of humane treatment contained in
Article 27(1) of GC IV exists independently” of the fact that differential treatment

23 The criteria provided by the Geneva Conventions and the Additional Protocols under which adverse
distinction is prohibited are not exhaustive, as can be seen from the wording of the relevant provisions
and the commentaries to these provisions. See, for example, common Art. 3 (“or any other similar
criteria”); GC IV, Arts 13 (“or on any other similar criteria”), 27 (“in particular”); AP I, Arts 9, 75
(“or on any other similar criteria”); AP II, Art. 2 (“or on any other similar criteria”).

24 Common Article 3 applies to persons taking no active part in the hostilities, Article 13 of GC IV to the
whole of the populations of the countries in conflict, Article 27 of GC IV to protected persons in the
territories of parties to the conflict and in occupied territories, Article 2 of AP II to all persons affected
by an AP II armed conflict, and Article 4 of AP II to all persons who do not take a direct part or who
have ceased to take part in hostilities whether or not their liberty has been restricted.

25 ICRC Customary Law Study, above note 5, Rule 88.

26 While Article 13 of GC IV explicitly lists nationality, this is not the case in common Article 3 or Article 27
of GC IV. Meanwhile, the Additional Protocols refer to “national origin”.

27 Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II-A, pp. 640-641, 643: the delegate of
the ICRC noted that nationality was omitted “because internment or measures restricting personal liberty
were applied to enemy aliens precisely on grounds of nationality”. However, others (representatives of
Afghanistan, the Netherlands and Mexico) advocated for the inclusion of nationality as a prohibited
criterion. The representative of Norway noted that “a form of words should be found forbidding all
distinction based on nationality, except in cases covered by the present Convention or other treaties”.
See also Jean Pictet (ed.), Commentary on the Geneva Conventions of 12 August 1949, Vol. 4: Geneva
Convention relative to the Protection of Civilian Persons in Time of War, ICRC, Geneva, 1958 (ICRC
Commentary on GC IV), p. 206; G. Rona and R. J. McGuire, above note 20, p. 200.

28 In international armed conflicts, the notion of “protected persons” under IHL covers a special category of
civilians which includes persons “who, at a given moment and in any manner whatsoever, find themselves,
in case of a conflict or occupation, in the hands of a Party to the conflict or Occupying Power of which they
are not nationals”. See GC IV, Art. 4.
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is allowed for enemy nationals on certain issues.?® Parties to the conflict must treat all
protected persons humanely, regardless of their nationality. Under Article 3 common
to the four Geneva Conventions, nationality is not explicitly listed as a prohibited
criterion for adverse distinction.>® This was based on the consideration that the
State is at liberty to decide whether it treats aliens involved in a non-international
armed conflict differently to its own nationals or not.3! While justified, this
rationale does not affect the essential premise that all persons who have not
participated or are no longer participating in hostilities must be treated humanely
without any adverse distinctions.>> As noted in the updated Commentary to
Geneva Convention I, nationality must “be understood as falling within the
concept of ‘other similar criteria’ under common Article 3”.33 Finally, the
Additional Protocols refer to “national origin” as an impermissible criterion for
adverse distinction.>* While this term refers to a persons’ ethnic group and not to
his or her formal nationality, nationality should at least be regarded as an “other
status” or as a status based “on any similar criteria” for the purposes of Article 75
of Additional Protocol I (AP I).3> Given that the prohibited criteria should be
considered as uniform throughout the Additional Protocols, nationality should be
seen as an impermissible criterion for the purposes of those Protocols.3¢

How are migrants covered by IHL in international armed
conflicts?

Overview of the protection of migrants in international armed
conflicts

In international armed conflicts, migrants enjoy protection, first and foremost,
under the general rules of IHL covering the civilian population. In addition, if

29 ICRC Commentary on GC I, above note 6, p. 200; ICRC Commentary on GC IV, above note 27, p. 40: “It
will be seen that the idea of nationality has not been included in Article 27. That does not in any way mean
that people of a given nationality may be treated in an arbitrary manner; everyone whatever his nationality
is entitled to humane treatment.” See also Jean Pictet (ed.), The Geneva Conventions of 12 August 1949:
Commentary, Vol. 1: Geneva Convention for the Amelioration of the Condition of the Wounded and
Sick in Armed Forces in the Field, ICRC, Geneva, 1952 (1952 ICRC Commentary on GC I), p. 56; Jean
Pictet (ed.), The Geneva Conventions of 12 August 1949: Commentary, Vol. 3: Geneva Convention
relative to the Treatment of Prisoners of War, ICRC, Geneva, 1960 (ICRC Commentary on GC III), p. 41.

30 For an explanation of why it was not included, see ICRC Commentary on GC I, above note 6, paras
571-572.

31 Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II-B, p. 94.

32 ICRC Commentary on GC I, above note 6, para. 572. See also 1952 ICRC Commentary on GC I, above
note 29, p. 56; ICRC Commentary on GC III, above note 29, p. 41; ICRC Commentary on GC IV, above
note 27, p. 40.

33 ICRC Commentary on GC I, above note 6, para. 572. See also 1952 ICRC Commentary on GC I, above
note 29, p. 56; ICRC Commentary on GC III, above note 29, p. 41.

34 API, Arts 9, 75; AP II, Arts 2, 4. See also Michael Bothe, Karl Josef Partsch and Waldemar A. Solf, with the
collaboration of Martin Eaton, New Rules for Victims of Armed Conflicts: Commentary on the Two 1977
Protocols Additional to the Geneva Conventions of 1949, 2nd ed., Martinus Nijhoff, Leiden, 2013, p. 722:
the criteria in Article 2 apply to other articles where the term “adverse distinction” is used.

35 M. Bothe, K. J. Partsch and W. A. Solf, above note 34, pp. 515-516, commenting on AP I, Art. 75.

36 M. Bothe, K. J. Partsch and W. A. Solf, above note 34, p. 112.
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they are considered protected persons, they also benefit from the protections for
aliens in the hands of a party to the conflict or occupying power. Furthermore,
certain migrants are specifically protected as “refugees”. When looking at who is
a refugee for the purposes of IHL, it is important to note that there are different
understandings of who is covered by this term, depending on the applicable rules,
and what it means for their protection.?” Indeed, a migrant may be considered a
refugee for the purposes of Articles 44 or 70(2) of GC IV. If covered by Article
44, he or she is also a protected person under GC IV. Meanwhile, if a migrant is
a refugee for the purposes of Article 70, he or she is not a protected person
(unless AP I applies and the individual meets the criteria to be considered a
refugee). Finally, a migrant may also be a refugee under Article 73 of AP I, in
which case he or she would be a protected person for the purposes of GC IV.
Although AP I extends protected person status to all those considered refugees,
thus increasing protection, the term “refugee” in this instrument has a narrower
meaning than under GC IV. The protection of migrants as refugees, and the
meaning of the term “refugees” for the purposes of GC IV and AP I, will be
further discussed in the sections on “Migrants as Protected Refugees” and
“Specific Protection of Migrants as Refugees” below.

Protection of migrants as part of the civilian population

In international armed conflicts, the protection that IHL provides to migrants will
depend on whether they are civilians or combatants. Members of the armed
forces (other than medical personnel and chaplains) are combatants.?® All
persons who are not members of the armed forces of a party to the conflict are
civilians.>® As previously mentioned, although some migrants may be considered
combatants in some circumstances, most are civilians.

A number of IHL rules that apply in international armed conflicts protect
the entire civilian population, no matter whether a person is a citizen of another
State, including a national of an “enemy” State or of a State engaged in an armed
conflict with the country in which the person finds him or herself. Since these
rules apply to all civilians regardless of their nationality, they also apply to

37 According to Article 44 of GC 1V, refugees are protected persons “who do not, in fact, enjoy the protection
of any government”. Meanwhile, Article 70 of GC IV covers “[n]ationals of the occupying Power who,
before the outbreak of hostilities, have sought refuge in the territory of the occupied State”. Finally, in
Article 73 of AP I, refugees (or stateless persons) are “persons who, before the beginning of hostilities,
were considered as stateless persons or refugees under the relevant international instruments accepted
by the Parties concerned or under the national legislation of the State of refuge or State of residence”.

38 The conditions for combatant and prisoner of war (PoW) status are found in GC III, Article 4. Participants
in a levée en masse fall within these conditions and are not considered civilians. See also AP I, Arts 43, 44;
ICRC Customary Law Study, above note 5, Rule 3; ICRC, Interpretative Guidance on the Notion of Direct
Participation in Hostilities under International Humanitarian Law, Geneva, 2009 (ICRC Interpretative
Guidance), pp. 21-26, 30-35.

39 API, Art. 50: “A civilian is any person who does not belong to one of the categories of persons referred to
in Article 4A (1), (2), (3) and (6) of the Third Convention and in Article 43 of this Protocol”. ICRC
Commentary on GC IV, above note 27, paras 1913-1917; ICRC Customary Law Study, above note 5,
Rule 5; ICRC Interpretative Guidance, above note 38, pp. 20-21, 26-30, 36.
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migrants. Migrants who are civilians under IHL are thus protected against the effects
of hostilities. For instance, indiscriminate attacks and attacks directed against
civilians are prohibited.?° It is also prohibited to use starvation of civilians as a
method of warfare.*! The rules protecting migrants from the effects of hostilities
also contribute to preventing and minimizing the displacement of migrants for
reasons related to the conflict.*? Civilians — including migrants — are protected
unless they take a direct part in hostilities; however, even if they do participate,
they do not lose their civilian status, and they lose protection against attack only
for such a time as they continue to participate.?

If migrants fall into enemy hands, their exact protection will depend on
their status.** As civilians, migrants are covered by the general rules for the
protection of the civilian population contained in GC IV and in AP 1. Part II of
GC IV,* for the “whole of the populations of the countries in conflict”, extends
to all migrants who do not have combatant or prisoner of war (PoW) status.*® It
introduces minimum safeguards for all civilians, irrespective of their nationality,
against “the sufferings caused by war”.4”

Where applicable, beyond the general rules protecting the civilian population,
migrants are also protected by the provisions relating to missing and dead persons in
Part II, Section III of AP I, as well as those relating to relief in favour of the civilian
population and to the treatment of persons when in the power of a party to the
conflict, which are contained in Part IV, Sections II and III*8 of AP I respectively.
Importantly, GC IV and AP I contain rules on the reunion of dispersed families and
the search for missing and dead persons.*® Given their relevance for the many
migrants that become separated from their families, go missing or die during armed
conflicts, as well as for their families, these rules will be further explored in the
fourth part of this article. GC IV and AP I also include specific provisions governing
humanitarian relief, which recognize that the civilian population in need is entitled

40 AP I, Arts 51(2), 51(4)~(5).

41 Ibid., Art 54.

42 The fourth part of this article will examine other IHL rules relating more specifically to the movement of
migrants.

43 Ibid., Part IV, Section I, notably Arts 48, 51, 57, 58; ICRC Customary Law Study, above note 5, Ch. 1.

44 The application of the provisions conferring the relevant status, rights and protections of individuals once
in enemy hands in international armed conflicts will be determined by their precise personal scope of
application, notably whether a migrant is a “protected person” under Article 4 of GC IV. ICRC
Commentary on GC IV, above note 27, p. 50.

45 This extends not only to protected persons but to all persons in a territory belonging to or occupied by a
party to the conflict. See GC IV, Arts 4(3), 13; ICRC Commentary on GC IV, above note 27, p. 118;
M. Bothe, K. J. Partsch and W. A. Solf, above note 34, pp. 495, 498.

46 Yves Sandoz, Christophe Swinarski and Bruno Zimmermann (eds), Commentary on the Additional
Protocols, ICRC, Geneva, 1987 (ICRC Commentary on APs), paras 1908-1909, 1913, 1917; ICRC
Commentary on GC IV, above note 27, p. 46.

47 GC1V, Art. 13; ICRC Customary Law Study, above note 5, Rule 88.

48 These rules are not limited to protected persons; they also cover nationals of an adverse party in occupied
or domestic territory as well as a party’s nationals. However, the exact scope of application of each article
in this section will need to be examined in order to determine if it is applicable to a party’s own nationals.
For further analysis of the scope of application of Part IV, Section III of AP I (Arts 72-79), see M. Bothe,
K. J. Partsch and W. A. Solf, above note 34, pp. 495, 498-500.

49 GCI1V, Arts 25-26; AP 1, Art. 74; ICRC Customary Law Study, above note 5, Rule 105.
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to receive assistance.>® They regulate the conditions for providing humanitarian
assistance and require that parties to the armed conflict and all States concerned
allow and facilitate relief operations for civilians, subject to their right of control, and
the distribution of relief as rapidly as possible, once accepted in principle.>! Finally,
AP I contains a number of rules, in particular the fundamental guarantees contained
in Article 75, that are especially important as they provide minimum protection for
all migrants who are in the power of a party to the conflict and do not benefit from
more favourable treatment under the Geneva Conventions or under AP 1.52 Today,
the fundamental rules and principles of IHL concerning the treatment of civilians in
the hands of the enemy, which are critical for the protection of migrants, are rules of
customary international law.>3

While the majority of migrants are considered civilians under IHL, they
may instead, depending on their status under the Geneva Conventions and AP
I>* be combatants and, once in enemy hands, enjoy protection as PoWs. For
instance, migrants are combatants if they are members of the armed forces of a
State involved in an international armed conflict or members of other militias
belonging to a party to the conflict fulfilling the conditions set out in Article 4(A)
(2) of Geneva Convention III (GC III).>> As such, once they fall into the hands of
a State party to the international armed conflict in which they are involved, they
are entitled to PoW status should they fulfil the conditions set by IHL.>® As
previously mentioned, this article will focus on the protection of migrants as
civilians and will not enter into further detail about the protection of migrants as
combatants or PoWs.

50 AP I, Arts 68-71, building on GC IV, Art. 23; ICRC Customary Law Study, above note 5, Rules 55, 56.

51 ICRC, “Q&A and Lexicon on Humanitarian Access”, June 2014, available at: www.icrc.org/eng/resources/
documents/article/other/humanitarian-access-icrc-q-and-a-lexicon.htm; ICRC Challenges Report 2015,
above note 6, pp. 26-30.

52 AP], Art. 75; ICRC Commentary on APs, above note 46, p. 850; ICRC Customary Law Study, above note
5, Section V, “Treatment of Civilians and Persons Hors de Combat”.

53 ICRC Customary Law Study, above note 5, Rules 87—105.

54 The protection of migrants once in enemy hands will depend on their status under Article 4 of GC III and
Article 43 of AP L. For more on the protection of migrants as combatants or PoWs, see S. Jaquemet, above
note 9, pp. 651-673; Y. Dinstein, above note 13, pp. 94-109; Francoise J. Hampson, “The Scope of the
Obligation Not to Return Fighters under the Law of Armed Conflict”, in David James Cantor and
Jean-Frangois Durieux (eds), Refuge from Inhumanity? War Refugees and International Humanitarian
Law, Brill Nijhoff, Leiden, 2014; Reuven (Ruvi) Ziegler, “Non-Refoulement between ‘Common Article
1’ and ‘Common Article 3°”, in David James Cantor and Jean-Frangois Durieux (eds), Refuge from
Inhumanity? War Refugees and International Humanitarian Law, Brill Nijhoff, Leiden, 2014.

55 GCIII, Art. 4; AP I, Art. 43.

56 Persons not meeting the criteria for combatant privilege and PoW status under IHL, and who do not enjoy
protection under GC II, are entitled to protection under GC IV if they fulfil the criteria of Article 4 of GC
IV, subject to certain derogations. For a general overview of the protection of “unprivileged combatants”,
see Knut Dérmann, “The Legal Situation of ‘Unlawful/Unprivileged Combatants’”, International Review
of the Red Cross, Vol. 85 No. 849, 2003; Laura M. Olson, “Status and Treatment of Those Who Do Not
Fulfil the Conditions for Status as Prisoners of War”, in A. Clapham, P. Gaeta and M. Sassoli (eds), above
note 7, pp. 922-924.
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Special protection of migrants as protected persons under GC IV

In international armed conflicts, in addition to the general rules covering the civilian
population, migrants may benefit from the more detailed and protective regime
found in Parts I and III of GC IV if they qualify as “protected persons”.>” Many
migrants, as aliens present in the territory of a party to the conflict or in
occupied territory, will be protected persons if they meet the nationality
requirement of Article 4.°® However, some migrants are excluded: nationals of
the party/power by which they are being held; nationals of a co-belligerent State
or a neutral State with normal diplomatic relations (except in the case of
occupied territories, where nationals of a neutral State are always protected
persons); and persons who enjoy protection under one of the three other Geneva
Conventions.*® In this way, the nationality criteria of GC IV Article 4 may leave
out some migrants who do not in fact enjoy the protection of any State.° For
instance, nationals of an occupying power who find themselves in the territory of
the occupied State are not protected.®’ This has led to questions about the
adequacy of the definition of “protected persons”. According to some views, “all
civilians who do not owe allegiance to, or receive diplomatic protection from,
their State of nationality should be recognized as ‘protected persons’ under
Article 4 of GC IV.%2 The International Criminal Tribunal for the former
Yugoslavia (ICTY) has held that the crucial factor for determining protection is
not the formal link of nationality but rather “the lack of both allegiance to a State
and diplomatic protection by this State”.5®> However, this interpretation has been
met with criticism.%

Under GC 1V, the rules applicable to protected persons, including migrants,
depend on the situation in which they find themselves. All protected migrants are

57 This may be subject to certain derogations: see GC IV, Arts 4(1), 5. For the definition of “protected
persons” in Article 4 of GC IV, see above note 28.

58 As will be seen in the sections below on stateless persons and refugees, where AP I is applicable, persons
falling within the meaning of these terms will be considered protected persons under Article 4 of GC IV
based on Article 73 of AP I.

59 GC 1V, Arts 4(2), 4(4). Although nationals of a State that has not ratified GC IV are also excluded, the
Geneva Conventions are universally ratified. See also ICRC Commentary on GC IV, above note 27,
p. 47; ICRC Commentary on APs, above note 46, p. 848, paras 2947-2948.

60 However, see sections below on refugees regarding the effects of Article 73 of AP I as well as on the
protection provided for refugees under Article 70(2) of GC IV.

61 ICRC Commentary on GC IV, above note 27, p. 46: the only provision in GC IV explicitly applying to the
nationals of a State party to an international armed conflict is Article 70(2) of GCIV. Although individuals
may be considered refugees under this article, they are not covered by Article 4 of GC IV (unless AP I
applies and the criteria of Article 73 of this Protocol are met). See sections below on refugees.

62 M. Jacques, above note 13, pp. 163—164, 42—48, 160; Elizabeth Salmoén, “Who Is a Protected Civilian?”, in
A. Clapham, P. Gaeta and M. Sassoli (eds), above note 7, pp. 1142—-1145.

63 ICTY, The Prosecutor v. Dusko Tadi¢, Case No. IT-94-1-A, Judgment (Appeals Chamber), 15 July 1999,
paras 163-169.

64 Marco Sassoli and Laura M. Olson, “The Judgment of the ICTY Appeals Chamber on the Merits in the
Tadi¢ Case”, International Review of the Red Cross, Vol. 82, No. 839, 2000, pp. 743—747; Jean-Frangois
Quéguiner, “Dix ans aprés la creation du Tribunal penal international pour I’ex-Yougoslavie:
Evaluation de I’apport de sa jurisprudence au droit international humanitaire”, International Review of
the Red Cross, Vol. 85, No. 850, 2003, pp. 302-303.
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covered by Section I common to the territories of the parties to the conflict and to
occupied territories. They are entitled to respect for their lives, their dignity, their
family rights, and their political, religious and other convictions. They must not
be subjected to torture, cruel or degrading treatment or corporal punishment, and
must be protected against all acts of violence or reprisals. Section II of GC IV
provides additional protection to migrants in the territory of a party to the
conflict. Importantly, this section provides that if migrants remain in the
country — either by choice or due to detention — their situation will continue to be
regulated by the provisions concerning aliens in time of peace.®> This includes
domestic law as well as IHRL and international refugee law, as applicable. In any
case, migrants must be granted a number of rights related to their conditions of
living (e.g., the right to receive individual or collective relief, medical attention on
an equal footing with nationals, freedom of religion).®® Among the relevant
provisions in Section II are those relating to the movement of migrants, notably
the principle of non-refoulement and the right to leave the territory.®” Section II
also regulates the measures of control and security that may be taken against
protected persons if deemed “necessary as a result of the war”.°® According to the
Commentary on GC IV, these measures may include restrictions on freedom of
movement® or assigned residence and internment, at the most severe.”’

Migrants in occupied territory are further protected by the rules in Section
IIT of GCIV. As a starting point, the occupying power must respect the laws in force
in the occupied territory before the occupation began.”! As inhabitants of occupied
territory, migrants are protected from arbitrary behaviour by the occupying power.
For instance, measures of control must be necessary for imperative reasons of
security.”? Other provisions of relevance for the protection of migrants are those
on the movement of protected persons”? as well as on food and medical supplies,
relief actions, penal legislation and procedure.

Migrants as protected stateless persons

Stateless migrants also qualify as protected persons under Article 4 of GCIV, as “owing
to its negative form the definition covers persons without any nationality”.”* GC IV
does not define stateless persons; what matters is that a person does not have a
nationality. This understanding of “stateless persons” is broader than the definition

65 GC 1V, Art. 38; ICRC Commentary on GC IV, above note 27, p. 244.

66 GCIV, Art. 38.

67 See the section on “Rules Governing the Movement of Migrants”, below.

68 GC1V, Arts 27, 41-43. See also Art. 37.

69 See, notably, ibid., Art 49(5); ICRC Commentary on GC IV, above note 27, pp. 282-283.

70 ICRC Commentary on GC IV, above note 27, p. 207.

71 Hague Convention (IV) respecting the Laws and Customs of War on Land and its Annex: Regulations
concerning the Laws and Customs of War on Land, 187 CTS 227, 1 Bevans 631, The Hague, 18
October 1907 (entered into force 26 January 1910) (1907 Hague Regulations), Annex, Art. 43.

72 GCI1V, Art. 78.

73 See the section on “Rules Governing the Movement of Migrants”, below.

74 ICRC Commentary on GC IV, above note 27, pp. 46, 47; M. Bothe, K. J. Partsch and W. A. Solf, above note
34, p. 502.
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in the 1954 Convention relating to the Status of Stateless Persons, which was
subsequently adopted. The 1954 Convention excludes, for instance, persons already
receiving protection or assistance from United Nations (UN) organs different to the
Office of the UN High Commissioner for Refugees (UNHCR).”

Where AP I applies, “stateless persons” are those covered by “the relevant
international instruments”, notably the 1954 Convention, or “the national
legislation of the State of refuge or State of residence”.”® If persons became stateless
before the beginning of hostilities, AP I explicitly includes them in the category of
protected persons under GC IV, and they will receive protection as such “in all
circumstances and without any adverse distinction.””” Nonetheless, regardless of
whether AP I applies, stateless persons (including those who became stateless after
the outbreak of hostilities) are in any case already considered protected persons
under GC IV, as seen above.”® The temporal restriction contained in AP I thus
does not have any practical consequences for stateless persons.”” Where both GC
IV and AP I apply, protected person status extends to “persons who, ‘before or
after’ the beginning of hostilities are considered as stateless persons” under
relevant international instruments and national legislation.8°

Migrants as protected refugees

As seen above, many refugees may fall under the definition of “protected persons” in
Article 4 of GC IV and benefit from the full range of protections (including Article
44 of GC IV8!). However, there may be some individuals who do not enjoy
protection from their State of origin, but who are also not “protected persons”
under THL.8? This lacuna resulted in the adoption of Article 73 of AP 1.8 In
addition to stateless persons as seen above, this provision grants refugees, as

75 According to Article 1(1), a stateless person is “a person who is not considered as a national by any State
under the operation of its law”. Although this definition seems wide, its second paragraph excludes certain
individuals. See Convention relating to the Status of Stateless Persons, 360 UNTS 117, 28 September 1954
(entered into force 6 June 1960).

76 AP I, Art. 73; see also ICRC Commentary on APs, above note 46, paras 2957—2958.

77 AP, Art. 73; see also ICRC Commentary on APs, above note 46, paras 2974, 2976; M. Bothe, K. J. Partsch
and W. A. Solf, above note 34, p. 502.

78 ICRC Commentary on APs, above note 46, paras 2978-2979; M. Bothe, K. J. Partsch and W. A. Solf, above
note 34, p. 504.

79 ICRC Commentary on APs, above note 46, paras 2955, 2978-2980.

80 Ibid., para. 2980.

81 This article provides specific protection to migrants considered “refugees”. See the section on “Specific
Protection of Migrants as Refugees”, below.

82 ICRC Commentary on GC IV, above note 27, p. 47; ICRC Commentary on APs, above note 46, p. 848,
paras 2947-2948. Refugees who are nationals of the occupying power are not considered protected
persons. Despite not enjoying the wider protections of GC IV, they enjoy specific protection under
Article 70(2) of GC IV. See the section on “Specific Protection of Migrants as Refugees”, below.

83 At the 1972 Conference of Government Experts that considered the draft protocols, UNHCR and the
ICRC expressed the view that GC IV did not provide the necessary protection for all refugees and
recommended that all refugees and stateless persons be considered protected persons for the purposes
of GC IV. See ICRC, Report on the Work of the Conference: Conference of Government Experts on the
Reaffirmation and Development of International Humanitarian Law applicable in Armed Conflicts,
Second Session (Geneva, 3 May—3 June 1972), Geneva, 1972, Vol. 1, para. 3.125, and Vol. 2, p. 82.
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defined under AP I, protected person status, irrespective of their nationality and of
the party into whose power they have fallen.* Refugees are those who (1) are
considered as such “under the relevant international instruments accepted by the
Parties concerned or under the national legislation of the State of refuge or State
of residence”, (2) “before the beginning of hostilities”. These two criteria must be
met cumulatively for a migrant to be considered a refugee, qualifying as a
protected person for the purposes of GC IV. This is in contrast to Articles 44 and
70(2) of GC IV, which have a broader understanding of the term “refugee” than
that found in AP I, as will be seen below.8>

According to the first criterion in Article 73 of AP I, the definition of a
“refugee” is based on binding instruments, such as the 1951 Convention relating
to the Status of Refugees (1951 Refugee Convention), and non-binding
resolutions and declarations that have been “accepted by the Parties concerned”,
such as the Cartagena Declaration on Refugees.®¢ Importantly, the decision of a
State to grant refugee status is binding upon all parties to the conflict and they
must treat refugees as protected persons, even if they have not accepted the
international instrument on which the refugee status determination was based.’”
They must also respect this decision if it was based on domestic law. In addition,
if a State has recognized the competence of UNHCR with regard to persons that
the organization considers as refugees based on its mandate, a refugee status
determination carried out by UNHCR will also be binding on all parties to the
conflict.8® The second criterion of Article 73 limits the personal scope to those
considered refugees “before the beginning of hostilities”.8? This leaves an
important gap in protection for those who became refugees after the outbreak of
hostilities and are not protected persons under GC IV. This has led to the
criticism that the temporal criterion introduces “an arbitrary and unnecessary
distinction, in direct contradiction to the humanitarian principles of protection of
the Geneva Conventions”.

84 ICRC Commentary on APs, above note 46, para. 2981; M. Bothe, K. J. Partsch and W. A. Solf, above note
34, p. 505.

85 See the section on “Specific Protection of Migrants as Refugees”, below.

86 ICRC Commentary on APs, above note 46, paras 2952, 2959-2973. See also Convention relating to the
Status of Refugees, 189 UNTS 137, 28 July 1951 (entered into force 22 April 1954); Cartagena
Declaration on Refugees, 22 November 1984 (Cartagena Declaration). For further details on the
different definitions of a “refugee” under international refugee law, see, for instance, Guy S. Goodwin-
Gill and Jane McAdam, The Refugee in International Law, 3rd ed., Oxford University Press, Oxford,
2007, pp. 15-50.

87 ICRC Commentary on APs, above note 46, paras 2952-2953.

88 Ibid., para. 2969. The definition of a “refugee” within UNHCR’s mandate is based on the UNHCR Statute,
which contains a definition almost identical to that of the 1951 Refugee Convention and has throughout
the years been extended by resolutions of the UN General Assembly, the Economic and Social Council and
UNHCR'’s Executive Committee to include persons “outside their country of origin or habitual residence
and unable to return there owing to serious and indiscriminate threats to life, physical integrity or freedom
resulting from generalized violence or events seriously disturbing public order”. See UNHCR, Resettlement
Handbook, July 2011, pp. 80-81, available at: www.unhcr.org/46f7c0ee2.pdf.

89 ICRC Commentary on APs, above note 46, para 2956.

90 M. Jacques, above note 13, p. 162.
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In sum, where AP I applies, migrants meeting the “refugee” criteria under
Article 73 are explicitly recognized as protected persons for the purposes of GC IV
“in all circumstances and without any adverse distinction”.”! They are entitled to all
the protections contained in Parts I and III of GC IV.*2 This is especially relevant for
refugees who are nationals of the occupying power, as it significantly improves their
protection beyond merely Article 70(2) of GC IV.%* They may not, for instance, be
prosecuted or convicted for acts committed or opinions expressed before the
occupation, except with respect to breaches of the laws and customs of war.%*

Specific protection of migrants as refugees

As discussed above, refugees may be considered protected persons under GC IV in
some circumstances, and — provided they meet its definition of “refugee” — they will
always be considered protected persons where AP I applies.”> They are entitled to
the full range of protections provided by GC IV and AP 1.9¢ Refugees also enjoy
special protection under two provisions applying specifically to them: Article 44
of GC IV for protected refugees in the territory of a party to the conflict, and
Article 70(2) of GC IV for refugees (not considered protected persons) in
occupied territory. The term “refugee” is not defined in GC IV. According to the
Commentary on Article 44, it should be given a broader meaning than in
international refugee law, which is “too technical and too limited in scope”.®” The
key consideration for being considered a refugee under GC IV, and for being
protected either by Article 44 or Article 70(2), is that the individual in question
does not “enjoy the protection of any government”.®® All migrants fitting this
criterion will be considered refugees. Individuals benefiting from complementary
forms of protection and those not falling under the 1951 Refugee Convention and
the 1967 Protocol relating to the Status of Refugees could nevertheless be

91 GC IV, Art. 73; ICRC Commentary on APs, above note 46, para 2976. See the section on “Special
Protection of Migrants as Protected Persons under GC IV”, above.

92 The explicit reference to Part III of GC IV in Article 73 of AP I is to ensure that each of the provisions of
GC1V is “interpreted in the most favourable light for refugees” (e.g., refugees are protected by Article 4(2)
of GC IV even if they are not enemy nationals). See ICRC Commentary on APs, above note 46, para. 2982.

93 M. Bothe, K. J. Partsch and W. A. Solf, above note 34, p. 505; ICRC Commentary on APs, above note 46,
para. 2985.

94 M. Bothe, K. J. Partsch and W. A. Solf, above note 34, p. 505.

95 Stateless persons, as seen above, will always be considered protected persons, based on GCIV and/or AP L.

96 ICRC Commentary on APs, above note 46, pp. 847, 850, paras 2944, 2956.

97 ICRC Commentary on GC IV, above note 27, pp. 263-264. It is worth noting that the 1967 Protocol
relating to the Status of Refugees contains a broader refugee definition than that contained in the 1951
Refugee Convention, which is that referred to in the Commentary (as the former instrument had not
yet been adopted). However, the 1967 Protocol definition contains certain limitations and it is argued
that the refugee definition for the purposes of GC IV should be considered to be broader than that
contained in the Protocol. See Protocol relating to the Status of Refugees, 606 UNTS 267, 31 January
1967 (entered into force 4 October 1967), Art. 1.

98 ICRC Commentary on GC IV, above note 27, p. 264. See also ICRC Commentary on APs, above note 46,
para. 2942. This criterion should not be confused with “absence of normal diplomatic relations” in Article
4 of GC IV; “it is only the rupturing of the presumed and enduring de facto relationship of allegiance
between a State and its nationals that qualifies the person as a ‘refugee’”. D. J. Cantor, above note 9,
pp. 357-358.
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considered refugees for the purposes of GC IV.*® GC IV would also cover
individuals meeting the Refugee Convention inclusion criteria (even if the
opposite is not necessarily true).'% Unlike for Article 73 of AP I, Article 44 of
GC IV does not require that refugees be recognized as such before the beginning
of hostilities. Thus, for instance, a person who deserted into the adversary’s
territory during hostilities would be protected by Article 44 of GC IV in the same
way as a person who had been granted asylum before the beginning of the armed
conflict.

Refugees who are formally enemy aliens when their country of origin is
involved in an armed conflict with their country of asylum no longer have a link
of allegiance with their State of origin and are thus not automatically a potential
threat to their host State. As enemy nationals on the territory of a party to the
conflict, however, they are nevertheless particularly vulnerable to measures of
control and security. Article 44 of GC IV recognizes this by adjusting the
nationality criteria for the purposes of Article 4 and inviting parties to consider
other factors evidencing the “spiritual affinity” or “ideological allegiance” of a
protected person.!®! Although authorized measures of control may still be
imposed if refugees represent a danger to the security of the State,!0? Article 44
requires that, when deciding upon such measures, refugees not be treated as
enemy aliens solely on the basis of their nationality. According to the
Commentary, beyond measures of control, Article 44 should be applied “in
the broadest humanitarian spirit, in order that the maximum use may be made of
the resources it offers for the protection of refugees”.!03

As nationals of the occupying power, refugees finding themselves in a
territory occupied by the State from which they fled are not protected persons,
unless they are considered refugees under Article 73 of AP I as seen in the
section “Migrants as Protected Refugees”, above. As a result, these migrants do
not benefit from the additional protection provided to protected persons by Parts
I and III of GC IV.1% They only enjoy the protection provided to the civilian
population!® as well as specific protection under Article 70(2) of GC IV, which
was developed in response to the precarious position refugees may find
themselves in. Although described slightly differently, the term “refugee” for the
purposes of Article 70(2) is to be given a similar meaning to that under Article
44 of GC IV.19¢ Unlike Article 44, to benefit from protection under Article 70(2),
all persons — whether already recognized as refugees or not — must have reached
the occupied territory ‘“before the outbreak of hostilities”.!%” Article 70(2)

99 V. Chetail, above note 9, p. 707.

100 D. J. Cantor, above note 9, pp. 365-366.

101 ICRC Commentary on GC IV, above note 27, p. 264.

102 GC 1V, Art. 44; ICRC Commentary on GC IV, above note 27, pp. 264-265; M. Bothe, K. J. Partsch and
W. A. Solf, above note 34, p. 503.

103 ICRC Commentary on GC IV, above note 27, p. 265.

104 See the section on “Special Protection of Migrants as Protected Persons under GC IV”, above.

105 See the section on “Protection of Migrants as Part of the Civilian Population”, above.

106 ICRC Commentary on GC IV, above note 27, p. 350. See also D. J. Cantor, above note 9, p. 365.

107 M. Bothe, K. J. Partsch and W. A. Solf, above note 34, p. 504.
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prohibits the occupying power from arresting, prosecuting, convicting or deporting
refugees from the occupied territory. The exceptions to this are if they committed
offences against their country of origin after the outbreak of hostilities, or
committed ordinary criminal offences before the outbreak of hostilities that
would have justified extradition in time of peace under the law of the occupied
State.!08 Article 70(2) seeks to guarantee that refugees are not punished merely
for having sought asylum or for acts resulting in their departure, and that the
right of asylum previously enjoyed by them “continue[s] to be respected by their
home country”.1%°

Conclusions on the protection of migrants in international armed
conflicts

As seen above, all migrants are protected against the effects of hostilities and must be
treated humanely under the general rules covering the civilian population. When
considered protected persons, all migrants, including refugees and stateless
persons, are also entitled to the full spectrum of protection provided by GC IV.
Finally, migrants considered “refugees” under GC IV benefit from specific
protection under Article 44 of GC IV when in the territory of a party to the conflict
or Article 70(2) of GC IV when in territory occupied by their country of origin.

How are migrants covered by IHL in non-international armed
conflicts?

In non-international armed conflicts, there is no combatant, PoW or protected
person status. All persons who are not, or are no longer, directly participating in
hostilities are protected under the relevant provisions of IHL (i.e., common
Article 3, and Additional Protocol II (AP II) in certain kinds of non-international
armed conflicts).!!® According to the Commentary on common Article 3, “[p]
ersons taking no active part in the hostilities”!!! protected under this article are,
firstly, civilians, including “former members of armed forces who have been
demobilized or disengaged”, and secondly, “non-combatant members of the
armed forces” (i.e., medical and religious personnel).!'? A third category are

108 ICRC Commentary on GC IV, above note 27, pp. 350-352.

109 Ibid., p. 351.

110 There are also rules of THL related to means and methods of warfare that protect persons during the time
when they are actively participating in hostilities. As noted in the Commentary to AP II, the Protocol
covers all persons affected by an armed conflict, which includes persons who do not or no longer take
part in hostilities as well as those “who must, within the meaning of the Protocol, conform to certain
rules of conduct with respect to the adversary and the civilian population” See ICRC Commentary on
APs, above note 46, para. 4485.

111 For an explanation of the notion of “direct” participation in hostilities in the Additional Protocols, which
refers to the same concept as “active” participation in hostilities in common Article 3, see ICRC
Interpretative Guidance, above note 38.

112 ICRC Commentary on GC I, above note 6, paras 521-522.
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“members of the armed forces who have laid down their arms and those placed hors
de combat”.113 As noted in the Commentary to AP II, the Protocol covers “all
residents of the country engaged in a conflict, irrespective of their nationality,
including refugees and stateless persons”.!14

Common Article 3 and AP II do not contain specific references to migrants
(or to refugees or stateless persons), but such individuals are protected as persons
not or no longer participating in hostilities. They must “in all circumstances be
treated humanely, without any adverse distinction founded on race, colour,
religion or faith, sex, birth or wealth, or any other similar criteria”.!'> According
to the Commentary on AP II, although security measures may be taken, these
“are without prejudice to the guarantees on the treatment of individuals”.!!®
Migrants are entitled to the fundamental guarantees set out in common Article 3,
including the prohibitions on violence to life and person, outrages upon personal
dignity and the passing of sentences without a fair trial. Where applicable, AP II
contains more specific rules on these prohibitions as well as additional provisions
on humane treatment for all persons who do not take a direct part in hostilities,
including those subject to a deprivation of liberty.!'” Migrants are also protected
by the rules of customary international law applicable in non-international armed
conflict, which include the fundamental guarantees of humane treatment.!!8

Despite the lack of combatant or PoW status in non-international armed
conflicts, the distinction between civilians and members of the armed forces of a
State and of organized armed groups remains essential to determine who is
protected against the effects of hostilities.!!® For the purposes of the conduct of
hostilities, all persons who are not members of State armed forces or organized
armed groups of a party to the conflict are civilians.!?° The armed forces of a
State are its regular armed forces as well as other organized armed groups or
units that are under a command responsible to the State party.!?! Meanwhile, the
armed forces of a non-State party to the conflict are organized armed groups and
consist only of individuals with a continuous combat function.!?> In non-

113 Common Art. 3(1).

114 ICRC Commentary on APs, above note 46, para. 4489.

115 Common Art. 3; AP II, Arts 2, 4; ICRC Commentary on GC I, above note 6, paras 519, 527, 528; ICRC
Customary Law Study, above note 5, Rule 87.

116 ICRC Commentary on APs, above note 46, para. 4489.

117 AP II, Arts 4-5.

118 ICRC Customary Law Study, above note 5, Rules 87-105.

119 Although AP II has a narrower scope of application than common Article 3 and uses different terms, both
instruments share the same generic categorization of persons. See ICRC Interpretive Guidance, above note
38, p. 29; see also AP II, Arts 1(1), 13(1), 13(3).

120 ICRC Challenges Report 2011, above note 6, p. 43; ICRC Interpretive Guidance, above note 38, p. 27. See
also ICRC Commentary on GC IV, above note 27, p. 40: “Article 3 [on the treatment of persons in enemy
hands] has an extremely wide field of application and covers members of the armed forces as well as
persons who do not take part in the hostilities. In this instance, however, the Article naturally applies
first and foremost to civilians — that is to people who do not bear arms”.

121 ICRC Commentary on GC 1, above note 6, paras 530, 532—-533; ICRC Commentary on APs, above note 46,
para. 4462.

122 ICRC Interpretive Guidance, above note 38, pp. 27-36; ICRC Challenges Report 2011, above note 6, p. 43;
ICRC Commentary on GC I, above note 6, para. 534.

139



H. Obregdn Gieseken

international armed conflicts, nationality is not relevant as there is no combatant,
PoW or protected person status.

As civilians, migrants enjoy general protection against the effects of
hostilities, unless and for such a time as they take a direct part in hostilities or if
they assume a continuous combat function on behalf of a party to the armed
conflict.!23 They are also covered by the rules protecting the civilian population in
Part IV of AP II, including the prohibitions on direct attacks against civilians, acts
or threats of violence the primary purpose of which is to spread terror among the
civilian population, and the use of starvation as a method of combat.!?* Migrants
are also protected against forced displacement.'?> In addition, AP II provides that
relief actions for the civilian population in need be undertaken subject to the
consent of the high contracting party concerned.!?¢ Finally, although AP I contains
additional — and more detailed — provisions on the protection of civilians in
international armed conflicts, customary IHL has extended the applicability of
many of these rules to non-international armed conflicts.!2”

Select IHL issues of relevance in the context of migration

As seen, THL provides important protections in armed conflicts for migrants; some
of these are particularly relevant and will be the focus of this part of the article. The
first section will examine rules imposing limits on, or permitting, the movement of
migrants in international and non-international armed conflicts. It will recall the
main features of the principle of non-refoulement under IHL and consider other
rules that prevent, or are relevant to, the movement of migrants. The second
section will explore the rules relating to respect for family life, the maintenance
or re-establishment of family links, and the clarification of the fate and
whereabouts of missing and dead migrants.

Rules governing the movement of migrants

The main aim of IHL is to avoid the infliction of suffering, which includes
preventing and minimizing the forced displacement of civilians, either across
international borders or within a country, because of armed conflicts. It does so
through the rules providing protection against the effects of hostilities and the
express prohibition of forced displacement. When civilians are nevertheless
displaced, THL requires that they be protected and assisted.

123 AP II, Art. 13(1), 13(3); ICRC Interpretive Guidance, above note 38, p. 27.

124 AP 11, Arts 13(2), 14.

125 AP II, Art. 17. See the section on “Rules Governing the Movement of Migrants”, below.

126 AP II, Art. 18; ICRC Customary Law Study, above note 5, Rule 55. For further details on the requirement
of consent, see ICRC Commentary on GC I, above note 6, paras 830-831.

127 ICRC Customary Law Study, above note 5; see, in particular, Section I (Rules 11-24) and Section III (Rules
53, 55 and 56).
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With regard to the movement of migrants, be it their own voluntary
movement or that carried out by the parties to the conflict, IHL contains several
rules that impose specific and additional limitations and allowances. The
lawfulness of such movements will depend on their compliance with IHL rules,
including the principle of non-refoulement. In general terms, this principle
prohibits the transfer of persons from one authority to another in any manner
whatsoever if there are substantial grounds for believing that the person would be
in danger of suffering a violation of certain fundamental rights.!?® This is
recognized, in particular, for torture or cruel, inhuman or degrading treatment or
punishment, arbitrary deprivation of life or persecution.'?® The principle of non-
refoulement is found, with varying scopes, in IHL, IHRL and international refugee
law.139 The core of this principle is also part of customary international law.13!

Protected persons in the territory of a party to an international armed
conflict

As protected persons, migrants, first and foremost, have the right to leave the affected
territory at the outset of, or during, a conflict, unless their departure is contrary to the
national interests of the State.!3? Departures may only take place if they are
voluntary — which is important, as migrants may choose to stay —and can take place
either to a protected person’s own country or to other countries.!>® The exercise of
the right to leave must be carried out in satisfactory conditions with regard to safety,
hygiene, sanitation and food.!3* Departure decisions by the State, including negative
ones, must be made in accordance with certain safeguards.!3> Secondly, applicable
national law and international law will continue to govern the treatment of aliens in
times of peace, except for special measures.!3¢ As a result, a party to the conflict may
only deport migrants based on the legal grounds available in peacetime, subject to

128 Laurent Gisel, “The Principle of Non-Refoulement in Relation to Transfers”, in Detention in Armed
Conflicts, Proceedings of the 15th Bruges Colloquium, 16-17 October 2014, College of Europe and
ICRC, Collegium, No. 45, Autumn 2015, p. 116. See also ICRC, “Note on Migration and the Principle
of Non-Refoulement”, in this issue of the Review.

129 L. Gisel, above note 128, pp. 116.

130 ICRC Commentary on GC I, above note 6, para. 709 and references in fn. 635.

131 ICRC Commentary on GC I, above note 6, para. 709 and references in fn. 636.

132 GC IV, Art. 35(1).

133 ICRC Commentary on GC IV, above note 27, p. 235.

134 GC1V, Art. 36; ICRC Customary Law Study, above note 5, Rule 131. See also ICRC Commentary on GC
1V, above note 27, p. 266: “expulsion, if it does take place, must be carried out under humane conditions,
the persons concerned being treated with due respect and without brutality”.

135 GC IV, Art. 35(1)—(3). See ICRC Commentary on GC IV, above note 27, p. 238: for instance, the
protecting power must be informed of a negative decision, except if the individual does not want their
home country to know.

136 GC IV, Art. 38.
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specific IHL provisions on the removal of protected persons.'3” This requires taking into
account the interaction of IHL with other bodies of international law, including IHRL
rules on the expulsion of aliens.!'*® Thirdly, under customary IHL, civilians have a
right to voluntarily return in safety to their homes or places of habitual residence as
soon as the reasons for their displacement cease to exist.!*® This right does not,
however, extend to lawfully expelled migrants; it only covers those who have been
displaced, either voluntarily or involuntarily.!4

Beyond these rules, Article 45 of GCIV provides important restrictions on the
right of a party to the conflict to transfer protected migrants. The limitations prescribed
are absolute and do not allow for derogations or exceptions.!*! As noted in the
Commentary, however, limitations must not interfere with the right of protected
persons under Article 35 of GC IV to leave the territory at the outbreak of, or
during, a conflict.!#? An important first limitation on the right to transfer protected
persons is the principle of non-refoulement, which finds expression, even prior to the
1951 Refugee Convention, in Article 45 of GC IV.143 In the ICRC’s view, the scope
of the principle of non-refoulement extends to any type of transfer, such as expulsion,
deportation, extradition or return, regardless of its formal designation.'** According
to Article 45(4) of GC IV, a protected person in the territory of a party to the conflict
shall in no circumstances “be transferred to a country where he or she may have reason
to fear persecution for his or her political opinions or religious beliefs”.14> Although the

137 David James Cantor, “Forced Displacement, the Law of International Armed Conflict and State
Authority”, 19 July 2011, p. 19, available at: ssrn.com/abstract=2297405; Jean-Marie Henckaerts, Mass
Expulsion in Modern International Law and Practice, Martinus Nijhoff, The Hague, 1995, pp. 135-142.
See also ICRC Commentary on GC IV, above note 27, p. 266: deportation of aliens on an individual
basis may take place when State security demands such action. “However, practice and theory both
make this right a limited one: the mass deportation, at the beginning of a war, of all the foreigners in
the territory of a belligerent cannot, for instance, be permitted. ... Persons threatened with deportation
must be able to present their defence without any difficulty being placed in their way and must be
granted a reasonable time limit before the deportation order is carried out, if it is confirmed; in such
cases the protecting power must be notified.”

138 J.-M. Henckaerts, above note 137, pp. 8—49, 137-138.

139 ICRC Customary Law Study, above note 5, Rule 132. In treaty law, Article 49(2) of GC IV for protected
persons in occupied territory provides that persons who have been evacuated must be transferred back to
their homes as soon as hostilities in the area in question have ceased.

140 Ibid., Rule 132.

141 ICRC Commentary on GC IV, above note 27, pp. 266, 269. The principle of non-refoulement in IHRL is
equally absolute. For the exceptions in international refugee law, which need to be narrowly interpreted,
see 1951 Refugee Convention, Art. 33(2); Andreas Zimmermann and Philipp Wenholz, “Article 33(2)”, in
Andreas Zimmermann (ed.), The 1951 Convention on the Status of Refugees and its 1967 Protocol: A
Commentary, Oxford University Press, Oxford, 2011, para. 2.

142 ICRC Commentary on GC IV, above note 27, p. 267.

143 For a more detailed analysis of the principle of non-refoulement, see Cordula Droege, “Transfers of
Detainees: Legal Framework, Non-Refoulement and Contemporary Challenges”, International Review
of the Red Cross, Vol. 90, No. 871, 2008; Elihu Lauterpacht and Daniel Bethlehem, “The Scope and
Content of the Principle of Non-Refoulement: Opinion”, in Erika Feller, Volker Tiirk and Frances
Nicholson (eds), Refugee Protection in International Law: UNHCR’s Global Consultations on
International Protection, Cambridge University Press, Cambridge, 2003; Emanuela-Chiara Gillard,
“There’s No Place Like Home: States’ Obligations in Relation to Transfers of Persons”, International
Review of the Red Cross, Vol. 90, No. 871, 2008.

144 ICRC, above note 128, p. 2, fn. 1.

145 GC 1V, Art. 45(4).

142


https://ssrn.com/abstract=2297405

INTERNATIONAL

The protection of migrants under international humanitarian law of the Red Cross

term “persecution” is not defined in IHL, it refers, at a minimum, to serious violations of
human rights (right to life, freedom and security) on such grounds as ethnicity,
nationality, religion or political opinion.!4°

A second restriction on the transfer of aliens in the territory of a party to the
conflict, which is broader than other expressions of the principle of non-refoulement,
is found in Article 45(3).147 It prohibits transfers not only in the case of specific
grounds normally invoked under IHRL and international refugee law, such as torture
or persecution, but also in all cases where the receiving State cannot or will not treat
aliens in accordance with the protections granted by GC IV.148 Logically, given that
the receiving State is itself required to comply with Article 45 of GC IV, this means
that an onward transfer to a third State in violation of GC IV would also be
prohibited (secondary refoulement).!4® Thus, a transfer may not take place unless the
transferring power is satisfied that the receiving power is willing and able to apply GC
IV, including the non-refoulement obligation. If protected persons are transferred, the
transferring State continues to be responsible and must “take effective measures to
correct the situation” or “request the return of the protected persons” if the receiving
State does not fulfil its responsibilities under the Conventions.!*® The transferring
State also has a duty to ensure respect by the receiving State based on common
Article 1, which in turn bolsters the obligations of the latter.!>! Grounded on this, if
the transferring State believes that the receiving State is not willing or able to fulfil its
responsibilities under the Conventions, it must not transfer individuals as this may
encourage, aid or assist in IHL violations.!>? Furthermore, it “must do everything
reasonably in its power to prevent and bring such violations to an end” by
monitoring the fate of transferred individuals and, if necessary, exercising its
influence to ensure that the receiving State respects the Conventions.!3

Protected persons in occupied territory

In situations of occupation, Article 48 of GC IV provides that “protected persons
who are not nationals of the Power whose territory is occupied” have the right to

146 1951 Refugee Convention, Art. 1; UNHCR Handbook on Procedures and Criteria for determining Refugee
Status under the 1951 Convention and the 1967 Protocol relating to the Status of Refugees, HCR/IP/4/Eng/
REV.1, re-edited, Geneva, January 1992, paras 51-53. See also E.-C. Gillard, above note 143, pp. 723-724
and 727.

147 GC 1V, Art. 45(3); see also GC III, Art. 12 for prisoners of war.

148 ICRC Commentary on GC IV, above note 27, pp. 268-269; C. Droege, above note 143, p. 675.

149 Vincent Chetail, “The Transfer and Deportation of Civilians”, in A. Clapham, P. Gaeta and M. Sassoli
(eds), above note 7, pp. 1199-1200.

150 C. Droege, above note 143, p. 698.

151 ICRC, Strengthening International Humanitarian Law Protecting Persons Deprived of Their Liberty:
Synthesis Report from Regional Consultation of Government Experts, Geneva, November 2013, p. 24
(some experts viewed transfer obligations “as part of a State’s obligations under common Article 1 to
take appropriate measures to ensure that other States respect IHL”). See also C. Droege, above note 143,
p. 699. For a more general view of the obligations under common Article 1, see Knut Dérmann and Jose
Serralvo, “Common Article 1 to the Geneva Conventions and the Obligation to Prevent International
Humanitarian Law Violations”, International Review of the Red Cross, Vol. 96, No. 895-896, 2014.

152 ICRC Commentary on GC I, above note 6, para. 154.

153 Ibid., paras 154, 168.
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leave the territory subject to the conditions of Article 35 of GC IV. The wording of
this article explicitly refers to the right to leave the territory, including for protected
refugees, and it is not restricted to repatriation.!>* Although the principle of non-
refoulement is not expressly found in treaty law applicable to occupied territory,
the THRL and international refugee law principle will protect migrants, as
relevant, in situations of armed conflict. Moreover, Article 49 of GC IV prohibits
individual and mass forcible transfers and deportations of protected persons,
regardless of the destination or purpose of the transfer, except where the security
of the civilians involved or imperative military reasons require evacuations.!>>
This prohibition suffers no exception and applies broadly to the forced
displacement of protected migrants, both within or outside the bounds of
national territory. It establishes a clear and absolute prohibition, although it only
covers “forced” transfers and deportations so that protected persons who wish to
leave are not barred from doing so.!>°

Even where a permissible evacuation takes place on the basis of Article 49
(2), it cannot result in displacement outside the bounds of the occupied territory
“except where for material reasons it is impossible to avoid”.!>” Evacuations —
whether permissible or not — must in any case be temporary and meet “to the
greatest practicable extent” certain requirements on the treatment of displaced
persons, including avoiding the separation of families.!>® Whether persons are
forcibly transferred or deported in violation of GC IV or are lawfully evacuated,
they must be transferred back to their homes as soon as hostilities in the area in
question have ceased.!> As evacuations may take place to third States in
exceptional circumstances, the right to return applies both to displacement inside
and outside the occupied territory (whether in the same country or across a
border).'%? Finally, under Article 70(2) of GC IV, refugees who find themselves in
a territory occupied by their country of origin are entitled to special protection

154 GC IV, Art. 35; see also ICRC Commentary on APs, above note 46, commentary on AP I, Art. 73, para.
2982, which further confirms this.

155 GC1V, Art. 49; ICRC Customary Law Study, above note 5, Rule 129(A) and commentary. Concerning the
implicit prohibition on deportations in the 1907 Hague Regulations, see J.-M. Henckaerts, above note 137,
pp- 151-152. For more detailed analyses of the protection provided by IHL against forced displacement,
see, for example, V. Chetail, above note 149, pp. 1185-1214; M. Jacques, above note 13, pp. 19-37, 49-71,
177-208; Jan Willms, “Without Order, Anything Goes? The Prohibition of Forced Displacement in Non-
International Armed Conflict”, International Review of the Red Cross, Vol. 91, No. 875, 2009; K. Hulme,
above note 13, pp. 91-116; D. J. Cantor, above note 137, pp. 1-23; Emanuela-Chiara Gillard, “The Role of
International Humanitarian Law in the Protection of Internally Displaced Persons”, Refugee Law
Quarterly, Vol. 24, No. 3, 2005; J.-M. Henckaerts, above note 137, pp. 143-178.

156 ICRC Commentary on GC IV, above note 27, p. 279. See also V. Chetail, above note 149, p. 1190; J.-
M. Henckaerts, above note 137, p. 145.

157 GC 1V, Art. 49(2).

158 Ibid., Art. 49(2)—(3); ICRC Customary Law Study, above note 5, Rule 131; ICRC Commentary on GC IV,
above note 27, pp. 280, 281. See also M. Jacques, above note 13, pp. 33-34.

159 GC IV, Art. 49(2); ICRC Customary Law Study, above note 5, Rule 132.

160 E.-C. Gillard, above note 155, p. 42; ICRC Customary Law Study, above note 5, Rule 132; ICRC
Commentary on GC IV, above note 27, p. 281.
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against deportation from the occupied territory, except on certain limited
grounds.!6!

Non-international armed conflicts

Common Article 3 and AP II do not contain an explicit prohibition of non-
refoulement.®> The ICRC’s position is that by virtue of the “categorical
prohibitions” contained in common Article 3, which bind all parties to the
conflict, the “transfer of persons to places or authorities where there are
substantial grounds for believing that they will be in danger of being subjected to
violence to life and person, such as murder or torture and other forms of ill-
treatment”, would also be prohibited.!®®> The finding that IHL prohibits
refoulement in non-international armed conflicts is based on and supported by
arguments under IHL and is further reinforced by relevant IHRL.!1®* Firstly,
similar to the rationale underlying the GC IV non-refoulement provision, the law
applicable in non-international armed conflicts “should not be circumvented by
transferring persons where they would be in danger of being subjected to
violations of common Article 3 upon transfer”.1®> This is also the logic
motivating the reasoning of the UN Human Rights Committee and international
jurisprudence on the principle of non-refoulement. Secondly, Article 5(4) of AP II
requires authorities that “release persons deprived of their liberty to take
necessary measures to ensure their safety”. Arguably, this should also be required
for transfers, which entail that the transferring authority hand over control over
individuals.!®¢ Thirdly, although not explicitly stated, it is considered that returns
based on Article 118 of GC III must not result in refoulement and that this logic
should also apply to non-international armed conflicts.!®” Finally, the non-
refoulement obligation is further bolstered by the duty of States to respect and
ensure respect for IHL as enshrined in common Article 1.168

The transfer of persons should not circumvent IHL applicable in non-
international armed conflicts.!®® This would arguably cover the fundamental
guarantees contained in common Article 3, including humane treatment and the

161 The exception covers refugees who committed offences after the outbreak of hostilities. It also covers those
who committed offences under common law before the outbreak of hostilities which would have justified
extradition in time of peace according to the law of the occupied State. See GC IV, Art. 70(2); see also the
section on “Special Protection of Migrants as Refugees”, above.

162 As mentioned previously, the continued applicability of the principle of non-refoulement under IHRL and/
or international refugee law as well as customary international law would need to be considered.

163 ICRC Commentary on GC I, above note 6, para 710. For another view, see F. J. Hampson, above note 54,
p. 385.

164 ICRC Commentary on GC I, above note 6, paras 710-712.

165 L. Gisel, above note 128, p. 118; ICRC Commentary on GC I, above note 6, para. 710.

166 L. Gisel, above note 128, p. 119.

167 Ibid.

168 ICRC, above note 151, p. 24. For an analysis of the obligation of non-belligerent States under common
Article 1 relating to the transfer of detainees to States parties to a non-international armed conflict, see
R. Ziegler, above note 54, pp. 386—408.

169 ICRC Commentary on GC I, above note 6, para. 710.
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prohibitions against hostage-taking and against passing sentences without affording
all judicial guarantees.!” The latter, however, would likely be restricted to trials
which are manifestly unfair, taking into account narrower interpretations by
human rights bodies.!”! Under IHL, all parties to the conflict, including
international organizations and non-State organized armed groups, must abide by
the principle of non-refoulement.l’> This is relevant when comparing the
protection of migrants under other bodies of international law. Furthermore, it is
the ICRC’s view that the principle of non-refoulement applies, irrespective of the
crossing of a border, if control over a person is transferred from one authority to
another.!”3

Another relevant rule for the movement of migrants is the prohibition in
Article 17(1) of AP II against parties ordering the displacement of the civilian
population “for reasons related to the conflict unless the security of the civilians
involved or imperative military reasons so demand”.!'’* This is also a rule of
customary international law.!”> As in international armed conflicts, this rule is
absolute, though it only covers “forced” displacement— whether within the
country or across international borders—and should not be construed as
preventing voluntary movement.!”® If displacement takes place, “all possible
measures shall be taken in order that the civilian population may be received
under satisfactory conditions of shelter, hygiene, health, safety and nutrition” and
that members of the same family are not separated.'”” As noted in the
commentaries to the Additional Protocols and to customary IHL Rule 132, these
conditions should be applied to the displacement itself.!'”® Civilians also have the
“right to voluntary return in safety to their homes or places of habitual residence
as soon as the reasons for their displacement cease to exist”, even if the
displacement took place voluntarily.!”® Finally, “all appropriate steps shall be
taken to facilitate the reunion of families temporarily separated”.!8°

Final considerations

As seen in this section, IHL contains relevant rules for the movement of migrants in
international and non-international armed conflicts. When persons are displaced,
whether voluntarily or involuntarily, in connection with an armed conflict, some
rules will continue to apply beyond the end of the armed conflict until they have

170 Ibid., para. 710.

171 Ibid., para. 710 and case law references.

172 Ibid., para. 713.

173 Ibid., para. 713.

174 For further detail, see references in above note 155 on the prohibition of forced displacement.

175 ICRC Customary Law Study, above note 5, Rule 129(B).

176 ICRC Commentary on APs, above note 46, para. 4851. See also M. Jacques, above note 13, p. 64.

177 AP 1II, Art. 17(1); ICRC Customary Law Study, above note 5, Rule 132.

178 ICRC Commentary on APs, above note 46, para. 4856; ICRC Customary Law Study, above note 5, Rule
131.

179 ICRC Customary Law Study, above note 5, Rule 132.

180 AP II, Art. 4(3)(b); ICRC Customary Law Study, above note 5, commentary on Rule 132. See also the
section on “Rules on Family Unity and Missing and Dead Migrants”, below.
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been able to return in safety to their homes or places of habitual residence, if they
wish to do so.!3! However, it is possible that the right of return of migrants that
have been displaced from a country that is not their own may be limited,
particularly if their status within that country was irregular.!82 In any case, States
continue to have obligations towards migrants based on domestic law as well as
under THRL and international refugee law, as applicable.!®3 Importantly, IHL,
THRL and international refugee law provide complementary protection, including
against refoulement, to migrants in situations of armed conflict. An important
question when considering the protection of migrants under IHL — including the
rules regulating their movement —is how this body of law interacts with other
relevant branches of international law.!® For instance, how do the rights to
freedom of movement!'8> and to leave any country, including one’s own,!8¢ as
well as the rules concerning the expulsion of aliens'®” in IHRL, interact with
IHL? Linked with this, how does international refugee law interact with IHL and
THRL?!8 Notably, how do the rules relating to the return of refugees to their
country of origin at the end of hostilities interact?!8°

Rules on family unity and missing and dead migrants

In situations of armed conflict, many migrants may go missing or die, including
because of separation from their families or detention. This is often a direct
consequence of IHL violations. In the case of migrants, communication between

181 See, notably, ICRC Customary Law Study, above note 5, Rule 132.

182 The rules of IHRL (and those found in domestic law) relating to the right to return to one’s own country,
for instance, will need to be considered.

183 See above note 5.

184 For a more detailed analysis of the interplay between these bodies of law in relation to forced migration,
see V. Chetail, above note 9, pp. 701-734. Specifically on the interplay concerning the principle of non-
refoulement, see C. Droege, above note 143, p. 676 and references.

185 ICCPR, Art. 12(1); Arab Charter on Human Rights, Art. 26(1); ACHR, Art. 22(1); ECHR, Art. 2(1);
ACHPR, Art. 12(1).

186 UDHR, Art. 13; ICCPR, Art. 12; ACHPR, Art. 12(2); Arab Charter on Human Rights, Arts 4(2), 27.

187 ACHR, Art. 22(9); Arab Charter on Human Rights, Art. 26(2); ACHPR, Art. 12(5); Protocol 4 to the
European Convention for the Protection of Human Rights and Fundamental Freedoms, securing
certain Rights and Freedoms Other than Those Already Included in the Convention and in the First
Protocol Thereto, 16 September 1963, ETS 46 (ECHR Protocol 4), Art. 4; Human Rights Committee,
General Comment 15/27 of 22 July 1986, para. 10 (on the implicit prohibition in Article 13 of the
ICCPR); Committee on the Elimination of Racial Discrimination, General Recommendation No. 30, 1
October 2004, para. 26; International Convention on the Protection of the Rights of All Migrant
Workers and Members of their Families, A/RES/45/158, 18 December 1990, Art. 22(1).

188 See, for instance, 1951 Refugee Convention, Article 26, on freedom of movement, and Article 28, under
which States parties do not have to deliver travel documents to refugees wishing to leave their asylum State
when “compelling reasons of national security or public order otherwise require”. In addition, Article 32
(1) of the Refugee Convention concerns the expulsion of refugees lawfully in the territory of a State, which
is only permissible on grounds of national security or public order. See also the exceptions to non-
refoulement in Article 33(2) of the 1951 Refugee Convention.

189 See, notably, GC IV, Art. 134; ICRC Customary Law Study, above note 5, Rule 128; UDHR, Art. 13;
ICCPR, Art. 12(4); ECHR Protocol 4, Art. 3(2); ACHR, Art. 22(5); Arab Charter on Human Rights,
Art. 27(a); ACHPR, Art. 12(2). On voluntary repatriation of refugees under international refugee law,
see Convention Governing the Specific Aspects of Refugee Problems in Africa, 1001 UNTS 45, 10
September 1969, Art. 5; Cartagena Declaration, para. 12.
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family members — often living in different countries — may be especially challenging
as they may speak different languages from that of the country they are in and
information must be transmitted across borders and through the authorities of
different States. This also complicates the collection of proper data for the
identification of dead migrants. A further difficulty is that migrants may not wish
to re-establish contact with their families out of fear of deportation or reprisals
against their families in countries of origin. Finally, if the necessary measures are
not taken to identify human remains and to transmit relevant information to
families, dead migrants are likely to be reported missing.

Despite practical challenges, IHL provides important rules concerning
respect for family life, the maintenance or re-establishment of family links, the
clarification of the fate and whereabouts of missing persons, and the search for,
collection and identification of the dead that are pertinent for migrants.!*® These
primarily aim to prevent persons from going missing and to clarify their fate and
whereabouts when they do, in order to provide their family members with any
available information on their fate.!®! However, the obligation to account for
missing and dead persons is one of means and not of results. Parties to the
conflict must use their best efforts to inform families of the fate of their relatives,
and when information is available they must provide it to the families.'®> The
rules of THL relating to the re-establishment of family links, the reunion of
families and accounting for the dead and the missing may continue to apply
beyond the end of an armed conflict. If a person went missing in connection with
an armed conflict, these rules remain applicable until the fulfilment of the
parties’ obligations.!®> Parties continue to be bound by their duty to take all
feasible measures to account for persons reported missing and to provide family
members with any information they have on their fate. This is also the case for
obligations related to dead persons, notably on search, collection and accounting.
Furthermore, parties remain bound by their duty to facilitate the tracing efforts of
members of dispersed families so that they can restore family links and, if
possible, reunite these families.

International armed conflicts

In international armed conflicts, several IHL rules seek to prevent persons from
going missing, including by recording their information when they are

190 See, for instance, GC IV, Arts 26, 27(1) (protected persons), 49(3) (occupied territory), 82(2), 116
(internees); AP I, Arts 32-34, 74, 75(5), 77(4); AP II, Arts 4(3)(b), 8 ICRC Customary Law Study,
above note 5, Rules 105, 109, 112, 116, 117, 123, 125, 131.

191 AP I, Art. 32; ICRC Customary Law Study, above note 5, commentary on Rule 117. Regarding dead
persons, see ICRC Commentary on APs, above note 46, paras 1203, 1216.

192 ICRC Customary Law Study, above note 5, Rules 116, 117; ICRC Commentary on APs, above note 46,
para. 1216. See also Heike Spieker, “Maintenance and Re-establishment of Family Links and
Transmission of Information”, in A. Clapham, P. Gaeta and M. Sassoli (eds), above note 7, p. 1120.

193 On Articles 33, 34 and 74 of AP I, see ICRC Commentary on APs, above note 46, paras 149, 1239.
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detained.!®* Parties to the conflict also have an obligation to enable all persons on
their territory, or in a territory occupied by them, to give news of a strictly
personal nature to members of their families, wherever they may be, and to
receive news from them.!°> This obligation applies irrespective of the location of
families.!®® If migrants are dispersed in connection with an armed conflict,
parties must facilitate enquiries made by their relatives with the aim of restoring
family links and, if possible, reunification.!®” Importantly, Article 74 of AP I
develops Article 26 of GC IV, including by imposing the obligation on parties to
the conflict to facilitate the reunion of dispersed families in “every possible way”
also on third States party to the Protocol.!® According to the Commentary,
“[t]his is quite logical, since it often happens during armed conflict that nationals
of a country involved in a conflict seek refuge or are taken to neutral
countries”.!% Even if AP I does not apply, it could be argued that third States
may have obligations related to facilitating family reunification stemming from
their duty to ensure respect for IHL under common Article 1.2°° This would not,
however, necessarily result in an obligation for third States to grant an entry
permit.2®! This is relevant as the families of migrants are often not in the
territory of a State party to the conflict.

When persons are reported missing, parties must also take all feasible
measures to account for and transmit information on them.?°? Building on GC
IV, Article 33 of AP I and customary international law extend the obligation to
search for missing persons to all other persons not covered by the Conventions,
including nationals of States not party to the conflict and persons whose
nationality is contested.?> Although AP I does not extend to the nationals of a
party to the conflict, records should be kept in line with the general principle in
Article 32 that all activities “shall be prompted mainly by the right of families to
know the fate of their relatives”.?°* When considering the transmission of
information to countries of origin, situations where migrants do not wish to

194 See, for instance, GC IV, Arts 24(3) (for the whole of civilian populations), 43(2) (protected persons in
territory of a party), 50(2) (occupied territory), 105-106 (internees), 136—138, 140 (protected persons);
AP 1, Arts 33(2), 78(3); ICRC Customary Law Study, above note 5, Rule 123.

195 GC IV, Art. 25 (for the whole of civilian populations). See also Arts 106-107, 112, 125 (internees); ICRC
Customary Law Study, above note 5, Rules 105, 125, 126.

196 H. Spieker, above note 192, p. 1100.

197 GC 1V, Art. 26 (for the whole of civilian populations); AP I, Art. 74; ICRC Customary Law Study, above
note 5, Rule 105. See also Rule 131: “In case of displacement, all possible measures must be taken in order
that ... members of the same family are not separated.”

198 M. Bothe, K. J. Partsch and W. A. Solf, above note 34, pp. 507-508.

199 ICRC Commentary on APs, above note 46, para. 2998.

200 For a more detailed overview of the obligations under common Article 1, see K. Dérmann and J. Serralvo,
above note 151, pp. 707-736.

201 H. Spieker, above note 192, p. 1121.

202 See, for instance, GC IV, Arts 136-141 (for protected persons); AP I, Art. 33(1)—(3) (for “persons who
have been reported missing by an adverse Party” —wider personal scope than GC IV); ICRC
Customary Law Study, above note 5, Rule 117. On the scope of Article 33 of AP I, see M. Bothe,
K. J. Partsch and W. A. Solf, above note 34, pp. 198-199. See also A. Petrig, above note 7, pp. 260, 270.

203 ICRC Customary Law Study, above note 5, Rule 117; ICRC Commentary on APs, above note 46, paras
1222, 1256-1259.

204 ICRC Commentary on APs, above note 46, para. 1259.

149



H. Obregdn Gieseken

restore family links2%> or where this could be prejudicial to them or their relatives?°°
must be taken into account. As noted in the Commentary to Article 32 of AP I, the
right of families to know the fate of their relatives should be balanced with other
concerns — for instance, if a prisoner does not wish to communicate with his
family.?°” For protected persons under GC IV, the obligation of the National
Information Bureau to transmit information is waived if detrimental to the
person concerned or to his or her relatives.?%® Parties to the conflict also have an
obligation to search for, recover and identify the dead, including migrants, to
ensure that their human remains are appropriately handled and to notify
families.?®® AP I extends the personal scope of the obligations in GC IV to
respect remains and to respect, maintain and mark graves to persons who died
for reasons related to occupation, persons who died in detention as a result of
occupation or hostilities, or persons who are not nationals of the country in
which they died as a result of hostilities.?!? It also covers other unregulated issues,
including the protection and return of human remains.?!!

Non-international armed conflicts

In non-international armed conflicts, there are a number of rules that are relevant
for preventing persons from going missing or becoming separated, as well as for re-
establishing family links and reuniting families.?!? Underpinning all obligations is
the right to respect for family life, which is recognized as a rule of customary
IHL.2!'3 Among the pertinent rules, parties must take all appropriate steps to
facilitate the reunion of families temporarily separated, including through the
identification of children, the establishment of information bureaux and the use
of the Central Tracing Agency.?!* In addition, there are rules relating to the
exchange of contact between family members.?!> Parties must also take all
feasible steps to account for persons reported missing and to inform families of
their fate.2!® They must search for and collect the dead, record all available
information prior to disposal of bodies with a view to their identification, and
ensure that human remains are appropriately handled.?!” The essence of this rule

205 Marco Sassoli, Antoine A. Bouvier and Anne Quintin, How Does Law Protect in War?, 3rd ed., Vol. 1,
ICRC, Geneva, 2011, p. 12.

206 A. Petrig, above note 7, p. 268.

207 ICRC Commentary on APs, above note 46, paras 1218—-1219.

208 GC 1V, Arts 137(2), 140; ICRC Commentary on GC IV, above note 27, pp. 531-532.

209 GC IV, Arts 16(2) (whole of the populations), 129(2), 130-131 (internees); AP I, Arts 17, 33, 34; ICRC
Customary Law Study, above note 5, Rules 112, 116. See also ICRC Customary Law Study, above note
5, Rules 113-115.

210 M. Bothe, K. J. Partsch and W. A. Solf, above note 34, p. 202.

211 Ibid., pp. 203-204.

212 See, for instance, AP II, Arts 4(3)(b), 5(2)(b); ICRC Customary Law Study, above note 5, Rules 98, 105,
119-120, 123, 132 (preventing family separation in case of displacement).

213 ICRC Customary Law Study, above note 5, Rule 105.

214 AP II, Arts 4(3)(b); ICRC Commentary on APs, above note 46, paras 4553—4554.

215 AP II, Art. 5(2)(b); ICRC Customary Law Study, above note 5, Rules 105, 125, 126.

216 ICRC Commentary on APs, above note 46, Rules 105, 117.

217 AP 11, Art. 8; ICRC Customary Law Study, above note 5, Rules 112, 116. See also Rules 113, 115.
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is that authorities inform families, as far as possible, about the fate of their relatives
and, as noted in the Commentary, on the location of their graves when
appropriate.?!8

Conclusion

One of the primary aims of IHL when it comes to the protection of migrants in
situations of armed conflict is to prevent the forced movement of persons either
internally or externally. This has been one of the main focuses of existing
literature on the protection of refugees (and internally displaced persons) under
IHL. This article sought to explore the many rules of IHL that protect migrants
not only from displacement, but more generally when they find themselves in
situations of armed conflict — whether because they live in or are transiting
through countries experiencing armed conflict. These rules primarily seek to
protect migrants from the effects of hostilities and to ensure that they are treated
humanely when in enemy hands. In the first place, IHL protects migrants under
the general rules for the civilian population. In addition, they are entitled to
special protection in international armed conflicts as protected persons. As
refugees, they enjoy special protection under Articles 44 and 70(2) of GC IV. As
such, IHL includes important rules for the protection of migrants finding
themselves in situations of armed conflict. However, as migrants also continue to
enjoy protection under domestic law and under other applicable bodies of
international law in international and non-international armed conflicts, the
interaction of IHL with other international obligations should be further
considered. In particular, the complementary protection provided by IHRL and
international refugee law to migrants in situations of armed conflicts and the
interplay of these rules with THL would merit further research. As mentioned
above, for instance, it would be important to reflect on how the right to freedom
of movement in IHRL and the rules relating to the return of refugees in
international refugee law interact with IHL rules relating to the movement of
persons.

Although briefly addressed, the potential obligations of third States, either
during or after an armed conflict, based on common Article 1 should also be further
considered to gain a more comprehensive understanding of the protection of
migrants under IHL. For instance, to what extent, if any, is there a duty for third
States to endeavour to ensure that parties to an armed conflict comply with their
obligations to re-establish family links for migrants displaced in relation to the
conflict or to account for missing and dead migrants? If a party to an armed
conflict is attempting to restore family links and requires the assistance of a third
State to do so, to what extent can the refusal of the latter be seen as contributing
to the commission of a violation of IHL? Finally, as part of their duty to prevent
violations of THL, should third States reach out to parties to an armed conflict to

218 ICRC Commentary on APs, above note 46, para. 4657.
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try to facilitate the carrying out of their obligations? Although this article does not
address this issue in detail, determining the existence and scope of the potential
obligations of third States remains important, for instance to account for missing
and dead migrants during or at the end of an armed conflict or to facilitate the
voluntary return of migrants, as appropriate.
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Abstract

This article provides an overview of the development of the International Federation
of Red Cross and Red Crescent Societies’ (IFRC) approach to migration and
displacement. The focus of the IFRC and its member National Red Cross and Red
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Crescent Societies (National Societies) in this regard has traditionally been on refugees
and other so-called “displaced persons” — that is, people who have been compelled to
flee their place or country of origin and for this reason are deemed to be particularly
vulnerable. However, this focus has been extended recently, in the course of the past
decade, to cover all people who find themselves in a vulnerable situation in the context
of migration. The IFRC Migration Policy, which was adopted in 2009, has offered
much-needed guidance to National Societies in dealing with all migrants, including
irregular migrants. However, it is argued that there is a need today — taking into
consideration the increasing number of displaced people worldwide and the
numerous contexts in which National Societies are dealing with refugees, internally
displaced persons or cross-border disaster-displaced persons —to better understand
the programmatic aspects that are specific to displacement compared with
migration. This is a necessary condition in view of the development of more
adequate and effective responses to the vulnerabilities and needs of migrants and
displaced persons.

Keywords: migration, displacement, refugees, IDPs, migrants.

Introduction

The International Red Cross and Red Crescent Movement (the Movement) has a
long-standing commitment to providing assistance and protection in the context
of migration and displacement. In many contexts, the components of the
Movement — that is, the International Committee of the Red Cross (ICRC), the
International Federation of Red Cross and Red Crescent Societies (IFRC) and
the 191 National Red Cross and Red Crescent Societies (National Societies)! — are
at the forefront of the response to the humanitarian and protection needs of
asylum-seekers, refugees, internally displaced persons (IDPs) and vulnerable
migrants.

Within the Movement, the role of the IFRC is to facilitate and promote
all humanitarian activities carried out by its member National Societies to
improve the situation of the most vulnerable people. It also directs and
coordinates international assistance by the Movement for migrants, refugees
and victims of natural and technological disasters, as well as in health
emergencies. The IFRC works to provide guidance to strengthen the capacities
of its member National Societies to carry out effective disaster preparedness,
health and social programmes, and acts as their official representative in the
international field.

This note provides a general overview of the development of the IFRC’s
approach to migration and displacement since the adoption of the first resolution

1 The IFRC is a membership organization made up of 191 individual National Societies.
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on such issues by the Movement in 1981.2 It begins by analyzing numerous
resolutions adopted throughout the 1980s and 1990s by the governing bodies of
the Movement — the International Conference of the Red Cross and Red Crescent
(International Conference) and the Council of Delegates of the International Red
Cross and Red Crescent Movement (Council of Delegates)? — that focused mostly
on “displacement” and “displaced persons”. While there is no internationally
agreed definition of “displacement”,* the term is used by the IFRC to refer to
movements in which people have been compelled or forced to leave their place or
countries of origin due to a life-threatening situation or a risk of being subjected
to violations of certain fundamental rights (e.g. in the case of persecution, armed
conflict, serious disturbances of public order, natural disasters or when a State is
unable or unwilling to protect the human rights of its citizens). Accordingly, the
term “displaced person” can be used as an umbrella term to refer to people who
have been compelled to flee their place or their country of origin, including, but

2 Throughout this document, the term “the Movement” will be used to refer collectively to the ICRC, the IFRC
and all National Societies. Some of the critical policy documents analyzed here apply to the Movement as a
whole, while some apply only to the IFRC and its members, and some apply to all components of the
Movement and also to States. For instance, the 2009 IFRC Migration Policy was adopted by the
governing body of the IFRC (the IFRC General Assembly) and therefore applies to National Societies
and the IFRC, but not to the ICRC (or to States). The 2009 Movement Policy on Internal Displacement
was adopted by a governing body of the Movement (the Council of Delegates of the International Red
Cross and Red Crescent Movement) and is thus applicable equally to National Societies, the IFRC and
the ICRC (but not to States). Meanwhile, resolutions of the International Conference of the Red Cross
and Red Crescent (International Conference) are adopted not only by the Movement but also by the
States party to the Geneva Conventions. Thus, Resolution 3 of the 31st International Conference of 2011
(“Migration: Ensuring Access, Dignity, Respect for Diversity and Social Inclusion™), for instance, includes
undertakings by all components of the Movement and also by States.

3 The International Conference is considered “the Movement’s supreme deliberative body”. It brings
together the States party to the Geneva Conventions as well as all components of the Movement. Its
decisions (adopted in the form of resolutions) are not legally binding, but carry significant authority.
The Council of Delegates is the body in which representatives of all the Movement’s components meet
to discuss matters which concern the Movement as a whole. It does not include States. The main
difference between the International Conference and the Council of Delegates is in the participants —
States attend only the International Conference, so the resolutions of the International Conference
include their (non-binding) commitments, whereas the Council of Delegates includes only the
commitments by the components of the Movement.

4 The terminology used varies considerably from one organization to another. For instance, the Office of the
United Nations High Commissioner for Refugees (UNHCR) speaks about “forced displacement” to refer
to people fleeing persecution as well as conflict and violence. Forced displacement is defined by UNHCR
as the “coerced departure of a person from his/her home or country due, e.g. to a risk of persecution or
other form of serious or irreparable harm”, adding that “such risks can exist due to armed conflict, serious
disturbances of public order, natural disasters, or the inability or unwillingness of a State to protect the
human rights of its citizens”. See UNHCR, The 10-Point Plan in Action, 2016 Update, p. 280. The
word “displacement” is understood in the Agenda for the Protection of Cross-Border Displaced
Persons in the Context of Disasters and Climate Change as “the primarily forced movement of
persons”, as opposed to migration, which is understood as “the primarily voluntary movement of
persons” (emphasis in original). See Nansen Initiative, Agenda for the Protection of Cross-Border
Displaced Persons in the Context of Disasters and Climate Change, 2015, p. 17. For its part, the
International Organization for Migration (IOM) prefers the use of the expression “forced migration”
to refer to “a migratory movement in which an element of coercion exists, including threats to life and
livelihood, whether arising from natural or man-made causes (e.g. movements of refugees and
internally displaced persons as well as people displaced by natural or environmental disasters, chemical
or nuclear disasters, famine, or development projects)”. See IOM, “Key Migration Terms”, available at:
www.iom.int/key-migration-terms (all internet references were accessed in March 2018).
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not limited to, refugees, IDPs and cross-border disaster-displaced persons. It is to be
noted, however, that the expression “displaced persons” is not a legal notion; it is
rather a descriptive term used to refer to a certain type of vulnerability related to
the factors prompting people to leave their home in the first place, and which
may potentially prevent them from returning.

Conversely, the humanitarian consequences generated by migration, in
particular irregular migration, became the object of increased attention from the
Movement at the turn of the century. The second section will thus present a brief
overview of the discussions that led to the adoptions of the 2007 resolution
“Together for Humanity” and the 2009 IFRC Policy on Migration (IFRC
Migration Policy).> The IFRC Migration Policy is a landmark document that
provides an overall framework for the engagement of the IFRC and its 191
member National Societies in the field of migration.

The third section discusses some of the developments that have taken place
since the adoption of the Migration Policy. The Policy has proven instrumental in
leading to a considerable increase in the number of activities implemented by
National Societies in favour of migrants, irrespective of their status. The arrival of
a large number of migrants and refugees to Europe in 2015 and the humanitarian
crisis that ensued led to a renewed commitment from the IFRC to provide
guidance as well as operational support to those National Societies that were
involved or interested in migration-related activities. Henceforth, the IFRC has
taken many initiatives to support their work in a more coherent and effective
manner while respecting the specificities of regional contexts.

Finally, the fourth section discusses what has emerged as a priority for the
IFRC: the need for a better understanding of differences and interlinkages between
migration and displacement. While the IFRC Migration Policy was deliberately
framed in a broad way, it is argued here that it does not and was never intended to
cover the phenomenon of displacement in its entirety. Many of the current IFRC
and National Society activities are in favour of refugees and IDPs, but there are
also increasing challenges posed by climate-change-induced displacement. Because
of this, the IFRC has endeavoured to provide more clarity and guidance regarding
the role and scope of National Societies’ interventions as well as on programmatic
aspects that have to be taken into consideration when working with displaced persons.

An initial focus on refugees and other “displaced persons”

As part of their humanitarian mandate, National Societies have always carried out
activities in favour of people on the move, with a traditional focus on persons
displaced within or across borders because of armed conflict or natural disasters.®

5 IFRC, Policy on Migration, Nairobi, November 2009 (IFRC Migration Policy).

6  While it is difficult to find traces of such activities in the early times of the Movement, there are indications
that the Red Cross of Serbia, for instance, was already assisting people displaced within the territory as
early as 1876 in the context of the Serbian—Ottoman Wars (1876-78).
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The Council of Delegates and the International Conference have also addressed the
issue of refugees and displaced persons on numerous occasions since the 1980s. In
this sense, an “exclusive approach” focusing on specific groups of people considered
as particularly vulnerable —i.e., refugees, returnees and IDPs—while excluding
others deemed less vulnerable, in particular people moving primarily for socio-
economic reasons, “is also reflected in the history of the International Red Cross
and Red Crescent Movement”.”

The International Conference adopted its first resolution on this issue at its
24th Session, held in Manila in 1981, in the midst of the so-called Indochinese
Refugee Crisis which led to the displacement of some 3 million people from
Cambodia, Laos and Vietnam. Resolution XXI® called upon the Movement to be
ready to assist and to protect not only refugees but also “returnees and displaced
persons”, especially when such persons cannot benefit from any other protection
or assistance. The term “displaced person” in this context arguably referred to
both IDPs and those who are forced to flee their country but for various reasons
“do not fall under the competence” of the Office of the United Nations High
Commissioner for Refugees (UNHCR),” thus underlying the complementarity
between the work of UNHCR and the work of the Movement. Five years later,
Resolution XVII, adopted at the 25th International Conference in Geneva,
reiterated the role that the Movement could play in favour of “refugees and
asylum seekers” while requesting that governments allow the Movement “to
come to the aid of persons without any other suitable protection or assistance”,
such as IDPs in many cases.!?

This issue was also regularly taken up by the Council of Delegates and other
International Conferences throughout the 1990s. In 1991, Resolution 9 adopted by
the Council of Delegates reiterated calls for the components of the Movement “to act
vigorously in favour of refugees, asylum-seekers, displaced persons and returnees”
in accordance with their mandates.!! While the focus of the Movement had
traditionally been on people displaced because of conflicts or natural disasters,
this resolution also recognized that

new forms of movements of persons, due principally to economic and social
hardship, frequently leading to severe malnutrition and famine conditions,
and often associated with political instability, have emerged, and that these
persons, while not fulfilling the international criteria for refugee status, are in
need of humanitarian support.'?

7  Thomas Linde, “Humanitarian Assistance to Migrants Irrespective of Their Status — Towards a Non-
Categorical Approach”, International Review of the Red Cross, Vol. 91, No. 875, 2009, p. 569.

8  24th International Conference, Resolution XXI, “International Red Cross Aid to Refugees”, Manila, 1981
(Resolution XXI).
Ibid.

10 25th International Conference, Resolution XVII, “The Movement and Refugees”, Geneva, 1986
(Resolution XVII).

11 Council of Delegates, Resolution 9, “The International Red Cross and Red Crescent Movement and
Refugees”, Budapest, 1991 (CoD Resolution 9).

12 Ibid.
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This seemed to suggest that under certain circumstances situations resulting from
socio-economic environment could also give rise to displacement, in which case
the Movement could step in to provide protection and assistance.

Two years later, the Council of Delegates adopted Resolution 7, which
invited the components of the Movement, in accordance with their respective
mandates, “to continue to act vigorously in favour of refugees, asylum seekers,
displaced persons and returnees”.!> While the expression “displaced persons”
here seems to be mostly referring to people moving within the territory of a State,
the Resolution makes reference also to “the protection of those persons who have
fled from armed conflict or other situations of extreme danger, but who are not
covered by the refugee definition of the 1951 Convention on the Status of
Refugees”, thus including also people displaced across borders but not recognized
as refugees.!* The Resolution thus encouraged National Societies to put in place
programmes for refugees, asylum-seekers and displaced persons which provide
emergency assistance as well as long-term solutions.!>

Moreover, reflecting the discussions at the time that would lead to the
development of the United Nations (UN) Guiding Principles on Internal
Displacement,'® Resolution IV, adopted in 1995 at the 26th International
Conference, focused more specifically on refugees and IDPs.!” This resolution
invited the components of the Movement, in accordance with their respective
mandate, to continue to provide assistance and protection to IDPs, refugees and
returnees, and to “devise and apply innovative approaches to humanitarian
response” that will enable them to provide timely and appropriate assistance for
IDPs and refugees.!® It also invited National Societies, as auxiliaries to the public
authorities, to “offer their services to their governments, in order to respond to
the needs of refugees, internally displaced persons and returnees”.!®

In 2001, Resolution 42° adopted by the Council of Delegates addressed, in
particular, issues of coordination and cooperation within the Movement and with
external actors. For the rest, however, it provided very little guidance to the
components of the Movement in terms of working with refugees and IDPs. This
led the IFRC to adopt, in 2003, a Policy on Refugees and Other Displaced
Persons (2003 Policy).2! The 2003 Policy addressed protection and assistance
offered by National Societies and the IFRC “to all those affected by displacement,

13 Council of Delegates, Resolution 7, “The Movement, Refugees and Displaced Persons”, Birmingham, 1993
(CoD Resolution 7).

14 Ibid.

15 Ibid.

16 Report of the Representative of the Secretary-General, Mr. Francis M. Deng, submitted pursuant to
Commission Resolution 1997/39, “Addendum: Guiding Principles on Internal Displacement”, UN
Doc. E/CN/1998/53/Add.2, 11 February 1998.

17 26th International Conference, Resolution IV, “Principles and Action in International Humanitarian
Assistance and Protection”, Geneva, 1995 (Resolution IV).

18 Ibid.

19 Ibid.

20 Council of Delegates, Resolution 4, “Movement Action in Favour of Refugees and Internally Displaced
Persons”, Geneva, 2001 (CoD Resolution 4).

21 IFRC, Policy on Refugees and Other Displaced Persons, 2003 (2003 Policy).
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regardless of their status and including refugees”, with references also to “others not
protected by the 1951 Convention Relating to the Status of Refugees and its 1967
Protocol”,?? and recognized in particular the role that National Societies could
play in all phases of displacement—that is, preparedness, first emergency
response, long-term assistance, solutions and integration. The 2003 Policy noted
also as a priority the extension and expansion of existing programmes and
services so as to specifically include the displaced.?

As the above overview demonstrates, the Movement has long been working
with refugees as well as with other specific categories of people on the move such as
returnees and displaced persons. As noted above, the expression “displaced persons”
has not been defined or used in a consistent manner across the many resolutions
adopted by the Movement. While refugees have systematically been mentioned
separately due to the fact that they are covered by a specific legal framework and
a dedicated UN agency, the 2003 Policy confirms the fact that they are included
amongst the ranks of so-called “displaced persons”. Apart from refugees, the
expression “displaced persons” has come to cover primarily IDPs and to a certain
extent also people fleeing across borders but who are not recognized as refugees
and who as such do not benefit from the same level of protection and assistance.
Additionally, it was suggested in 1991 that socio-economic pressures and
constraints could also lead to displacement, although this approach was not
clearly supported in subsequent resolutions. The key criterion behind the
expression “displaced persons” is arguably the element of coercion and the
absence of any alternative: displaced people have no other choice than to leave
their homes, no matter the factors that prompted their departure in the first
place, and have no possibility of returning to their homes.

It must be emphasized, at the same time, that while all these resolutions
focused on specific categories of people, they did not limit the provision of
humanitarian support to these groups only. For instance, the 1981 Resolution
XXI emphasized the fact that the activities of the Movement should “at all times
take due account of the comparable needs of the local population in the areas in
which refugees, displaced persons and returnees are accommodated”.?* The need
to ensure “a better understanding and mutual acceptance between refugees and
their host communities”> or to support “the development of refugee hosting
areas in the event of mass influxes of refugees, so as to avert any deterioration in
living conditions”,?® was noted in subsequent resolutions adopted by the Council
of Delegates in 1986 and 1991. The 2003 Policy emphasized the importance of
protecting and assisting also those “indirectly affected by the displacement such
as host families and local populations”.?” Hence, these resolutions show that the

22 Ibid.

23 Ibid.

24 Resolution XXI, above note 8.

25 Resolution XVII, above note 10.
26 CoD Resolution 9, above note 11.
27 2003 Policy, above note 21.
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need to take into consideration the situation of the host communities has always
been an important aspect for the Movement.

In practice, at the turn of the millennium the various components of the
Movement were providing assistance and protection to approximately one third
of all refugees and asylum-seekers in more than forty countries,?® with National
Societies being by far UNHCR’s largest implementing partner.?” The principal
assistance activities of the Movement for refugees, and more generally for
displaced persons, at the time included the provision of food as well as non-food
items and medical assistance during the emergency phase, combined with shelter
and livelihood activities in the longer term. In terms of protection, activities
included providing access to education, legal and social counselling, and tracing
and reestablishment of family links for those who had been separated from their
relatives. National Societies also contributed to long-term solutions for the
displaced, including voluntary repatriation to their home countries and
integration into new communities. Building on National Societies’ networks of
volunteers and their presence within communities, activities were aimed at
influencing behaviour in the community in order to reduce discrimination and
promote integration of refugees. Since then, such integration activities have
become a particularly important aspect of the work of the IFRC and its member
National Societies.>® While recognizing the seriousness of the situation of refugees
and IDPs, the IFRC’s Strategy 2010, adopted in 1999 to guide the work of
National Societies for the years ahead,! emphasized the importance of National
Societies’ efforts to influence community behaviour, citing as examples the need
for initiatives to oppose discrimination against asylum-seekers and others, stop
violence and build a culture of non-violence in the resolution of differences and
conflicts in the community.3?

Migration as one of the “greatest challenges” for the
Movement

While the Movement had long been working in favour of refugees, returnees and
displaced persons, as explained above, references to the phenomenon of

28 Council of Delegates, Movement Action in Favour of Refugees and Internally Displaced Persons, CD 2001/
6/1, Geneva, August 2001, p. 20.

29 In 2003, to respond to the increasing number of operational partnerships between external organizations
and/or agencies, in particular UNHCR, the Council of Delegates adopted Resolution 10, which addresses
“minimum elements to be included in operational agreements between movement components and their
operational partners”. See Council of Delegates, Resolution 10, “Movement Action in Favour of Refugees
and Internally Displaced Persons and ‘Minimum Elements to Be Included in Operational Agreements
between Movement Components and Their Operational Partners’”, Geneva, 2003.

30 The Council of Delegates requested the components of the Movement as early as 1991 “to draw the
attention of host communities to the problems of humanitarian concerns encountered by refugees,
asylum-seekers and displaced persons, and to fight xenophobia and racial discrimination”. See CoD
Resolution 9, above note 11.

31 IERG, Strategy 2010, 1999.

32 Ibid.
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migration in the documents adopted by the International Conference or the Council
of Delegates are comparatively more recent. The first explicit references to
“migrants” and to “migration” in the context of the Movement can arguably be
found in the report submitted by the ICRC and the IFRC ahead of the Council of
Delegates that took place in 2001. While the report focused primarily on refugees
and IDPs, it touched upon the broader issue of migration and the potential
vulnerabilities and humanitarian needs of so-called “economic migrants”.3® It
went so far as to say, in a quite premonitory way, that “the issue of migration
[would be] one of the greatest challenges that the Movement will face in the next
50 years™* and that “it [was] increasingly evident that [it would] have to be
addressed by the Movement”.3> As a result, Resolution 4 adopted by the Council
of Delegates called upon the IFRC, in consultation with National Societies, “to
develop proposals for a plan of action on other aspects of population movement”
besides refugees and IDPs, including “migration and resultant vulnerability,
migrants in irregular situations, and action to address discrimination and
xenophobia”.3® In practice, National Societies were already responding to the
needs of migrants, but the response varied very much from country to country
depending on the mandates of Movement components and the specific domestic
context.

The issue of migration would indeed gain increased prominence amongst
National Societies in the years following the adoption of Resolution 4 in 2001.
For instance, National Societies in Europe and in the Asia-Pacific region adopted
a Plan of Action on population movements and migration in 2002.37 The
importance of migration was also highlighted at the European Regional
Conference in Istanbul in 20073% as well as at the Inter-American Conference
held in Guayaquil the same year.>> While not constitutionally mandated, these
regional conferences play an important role in channelling and organizing
National Societies’ priorities, cooperation and humanitarian diplomacy efforts. In
the present case, they produced important debates and statements expressing the
concerns of National Societies in relation to migration and associated
discrimination and xenophobia, as well as their commitment to what was seen as
a rapidly increasing problem for the twenty-first century. The progressive
inclusion of “migration” into the agenda of the IFRC during this period was thus
essentially the result of a “bottom up” process emerging from the Red Cross and
Red Crescent Regional Conferences and reflecting the concerns of National
Societies working with migrants but in need of more guidance.*

33 Council of Delegates, above note 28, p. 3.

34 Ibid., p. 24.

35 Ibid., p. 12.

36 COD Resolution 4, above note 20.

37 6th European Red Cross and Red Crescent Conference, Berlin, 14-18 April 2002; 6th Asia-Pacific
Regional Conference, Manila, 2002.

38 7th European Regional Conference of the International Federation of Red Cross and Red Crescent
Societies, Istanbul, 20-24 May 2007.

39 18th Inter-American Conference of the Red Cross, Guayaquil, 4-7 June 2007.

40 T. Linde, above note 7, p. 571.
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Responding to the needs of migrants “irrespective of their status”

The year 2007 arguably marked a new landmark towards the inclusion of migration
amongst the priorities of the IFRC (which in that year appointed a Special Envoy for
Migration and Displacement, Mr Trygve G. Nordby) and the National Societies,
with the issue of “international migration” being included for the first time in the
agenda of the 30th International Conference.

While the resolutions adopted until 2007 covered refugees and asylum-
seekers, IDPs, returnees and to a lesser extent people moving due to reasons
other than persecution or armed conflict, more could have been done to respond
to the needs of vulnerable migrants, many of whom found themselves in
situations where they were in urgent need of humanitarian assistance and
protection. There was a need, in particular, to provide National Societies with a
strong mandate to work in favour of all migrants, including those in an irregular
situation. Indeed, as noted in the report prepared for the 30th International
Conference, “a number of National Societies [found] themselves in delicate
political situations when assisting groups of people who face discrimination or
who are in their countries illegally”.#! In particular, the status of National
Societies as auxiliaries to the public authorities raised some “ethically challenging
questions” with regard to their role in the context of irregular migration.*> For
instance, while in some cases National Societies might be prevented from working
with irregular migrants, in other countries they might be asked to act in support
of government decisions, including when it comes to detaining or deporting
migrants. Considering that assisting irregular migrants in some countries could
constitute a crime, it was also deemed necessary to send a strong signal in order
to facilitate access by National Societies to all migrants, regardless of their status.

The scope of the debate during the 30th International Conference was
explicitly limited to cross-border migration.** In the absence of an internationally
accepted formal definition of an “international migrant”, the Conference built on
the description of the phenomenon formulated in 1991 by the Council of Delegates
in its Resolution 9 — that is, “new forms of movements of persons, due principally
to economic and social hardship, frequently leading to severe malnutrition and
famine conditions, and often associated with political instability”.#* From a
Movement perspective, the purpose of the debate was to facilitate the development
of concerted strategies or partnerships in order to “ensure that migrants who are
left without any suitable form of protection and assistance receive the help they
need, regardless of their status, thus preserving their lives, health and dignity”.*>

41 30th International Conference, “The Need for Collaborative Action and Partnerships between States, the
Components of the International Red Cross and Red Crescent Movement and other Stakeholders in
Addressing Humanitarian Challenges of Common Concern”, Background Document, 30IC/07/5.1,
Geneva, October 2007, p. 20.

42 Ibid.

43 Ibid., p. 16.

44 See CoD Resolution 9, above note 11.

45 30th International Conference, above note 41, p. 4.
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While refugees were in principle excluded from the discussion, it was noted
that it was often difficult to distinguish between the different categories of “uprooted
persons”, and that some people who were not considered as refugees under the 1951
Refugee Convention?® were potentially in need of international protection (which
somewhat echoed the idea of a complementarity with the mandate of UNHCR
already expressed in previous resolutions). The difficulty in distinguishing
between refugees and migrants had also become more complicated in the context
of mixed migratory movements, with refugees and migrants often using the same
routes.*” The Movement was particularly concerned by the fact that many
destitute migrants were travelling under high-risk conditions and in need of basic
humanitarian assistance to survive; that they were vulnerable to abuse and
exploitation by smugglers and traffickers; that they were often subject to
detention upon arrival in host or transit countries; and that they were
increasingly the object of xenophobia and discrimination in countries of arrival.

Adopted in November 2007, the Declaration “Together for Humanity”
stated that it

focused on the humanitarian consequences of four great challenges facing the
world today which affect the individual and specifically the most vulnerable
people: environmental degradation and climate change; humanitarian
concerns generated by international migration; violence, in particular in
urban settings; [and] emergent and recurrent diseases and other public-health
challenges, such as access to health care.*

With regard to migration, the Declaration provides that the Movement is
“particularly concerned that migrants, irrespective of their status, may live outside
conventional health, social and legal systems and for a variety of reasons may not
have access to processes which guarantee respect for their fundamental rights”.#°
As explained above, the expression “irrespective of their legal status” in this
context was arguably included to prevent any difference of treatment between
“regular” and “irregular” migrants and to ensure that National Societies would be
able to provide assistance to those in need in accordance with the principle of
impartiality.>® In the Declaration, participants also resolved to intensify efforts to
“mobilize community respect for diversity and action against racism,

46 Convention relating to the Status of Refugees, 150 UNTS 189, 28 July 1951 (entered into force 22 April
1954).

47 30th International Conference, above note 41, p. 16.

48 30th International Conference, Resolution 1, “Declaration: Together for Humanity”, Geneva, November
2007 (Together for Humanity Declaration).

49 Ibid.

50 The components of the Red Cross and Red Crescent are all guided by the same seven Fundamental
Principles: humanity, impartiality, neutrality, independence, voluntary service, unity and universality.
According to the principle of impartiality, the Movement “makes no discrimination as to nationality,
race, religious beliefs, class or political opinions. It endeavours to relieve the suffering of individuals,
being guided solely by their needs, and to give priority to the most urgent cases of distress”. See IFRC,
“The Seven Fundamental Principles”, available at: www.ifrc.org/who-we-are/vision-and-mission/the-
seven-fundamental-principles/.

163


http://www.ifrc.org/who-we-are/vision-and-mission/the-seven-fundamental-principles/
http://www.ifrc.org/who-we-are/vision-and-mission/the-seven-fundamental-principles/

S. Moretti and T. Bonzon

discrimination, xenophobia, marginalization and other forms of exclusion faced by
all vulnerable groups”.>!

These orientations were confirmed by Resolution 5 adopted that same year
by the Council of Delegates.>? This resolution requested that both the ICRC and
IFRC, in accordance with their respective mandates, “support the efforts of
National Societies to gain access and provide impartial humanitarian services to
migrants in need, regardless of their status, and to do so without being penalized
for such action”.> It also invited National Societies “to utilize their capacity as
auxiliaries to the public authorities in the humanitarian field to engage in a
dialogue with their public authorities to clarify their respective roles relating to
the humanitarian consequences of migration”, and noted “that while acting in an
auxiliary capacity National Societies will be in a position to base their services
strictly on vulnerabilities and humanitarian needs and maintain their
independence and impartiality at all times”.>* Finally, Resolution 5 welcomed the
decision by the General Assembly of the IFRC to develop a policy on migration
for National Societies, noting that the IFRC’s 2003 Policy “[did] not provide
them with sufficient guidance in their work to address the plight of persons made
vulnerable as a consequence of migration”.>> The IFRC was then requested by its
governing board to establish a reference group to develop the Federation Policy
on Migration, with the ICRC’s support. However, the precise scope of the
document to be elaborated was left undetermined. While some National Societies
were in favour of a policy that would encompass refugees and other displaced
persons alongside migrants, others argued that it was important to maintain the
distinction between these categories.>

The 2009 IFRC Policy on Migration

Adopted by the IFRC General Assembly and endorsed through a Council of
Delegates resolution in November 2009,°” the IFRC Policy on Migration contains
ten general principles for action that should guide the work of the IFRC and its
191 member National Societies in the field of migration.>8

51 Together for Humanity Declaration, above note 48.

52 Council of Delegates, Resolution 5, “International Migration”, Geneva, 23-24 November 2007 (CoD
Resolution 5).

53 Ibid.

54 Ibid.

55 Ibid.

56 30th International Conference, Report of the 30th International Conference of the Red Cross and Red
Crescent, including the Summary Report of the 2007 Council of Delegates, Geneva, 2007, pp. 147-151.

57 IFRC Migration Policy, above note 5. The IFRC Migration Policy benefited from the specific role,
experience and expertise of the ICRC in restoring family links (RFL) and other protection issues, in
particular regarding persons deprived of their liberty.

58 The ten general principles are: focus on the needs and vulnerabilities of migrants; include migrants in
humanitarian programming; support the aspirations of migrants; recognize the rights of migrants; link
assistance, protection and humanitarian advocacy for migrants; build partnerships for migrants; work
along the migratory routes; assist migrants in return; respond to the displacement of populations; and
alleviate migratory pressures on communities of origin. Ibid., pp. 3—4.
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In the absence of a universally agreed definition of a “migrant”, and in
order to capture “the full extent of humanitarian concerns related to migration”,
the IFRC Migration Policy provides a deliberately broad description of migrants:

Migrants are persons who leave or flee their habitual residence to go to new
places — usually abroad —to seek opportunities or safer and better prospects.
Migration can be voluntary or involuntary, but most of the time a
combination of choices and constraints are involved.

The Migration Policy further states that

this policy includes, among others, labour migrants, stateless migrants, and
migrants deemed irregular by public authorities. It also concerns refugees and
asylum seekers, notwithstanding the fact that they constitute a special
category under international law.>®

This description recognizes that migration does not only cover so-called “voluntary
movements” but that it is in fact often a combination of push and pull factors that
spur people to leave their place of origin. Migration in this context may be
understood as covering all forms of movement, including displacement, in which
case the word “migrant” is used as a generic term to refer to all people who move
from their own country to another, regardless of the reasons. It is indeed quite
common amongst scholars, practitioners or journalists to use the terms “migrant”
and “migration” in this broad sense.

Since the IFRC is a membership organization, which at the time of the
adoption of the Migration Policy included some 186 National Societies, with the
ICRC contributing to the discussions, the language used was necessarily the result
of a compromise between different, and sometimes divergent, views. The
rationale behind this broad description was to avoid being dragged into endless
debates around terminology and concepts so as to focus on the humanitarian
needs of migrants. Moreover, the Policy was “clearly addressed to community-
based staff as the primary actors that translate the humanitarian imperative into
action”, rather than to other audiences,®® and thus it is necessarily a
simplification of the IFRC’s approach without much elaboration on certain legal
distinctions that are nevertheless important.

In practice, however, the exact scope of the IFRC Migration Policy has been
largely open to discussion amongst the components of the Movement. For instance,
while some would argue that it also covers IDPs, others consider that internal
displacement is a separate issue based on the fact that the Movement Policy on
Internal Displacement®! was adopted by the Council of Delegates also in 2009, in
parallel to the Migration Policy. There have also been discussions regarding the
extent to which the Migration Policy covers movements driven by economic
factors within countries; this is considered to be a significant aspect of National

59 Ibid. (emphasis added).

60 T. Linde, above note 7, p. 568.

61 Council of Delegates, Resolution 5: “Movement Policy on Internal Displacement”, Nairobi, 23-25
November 2009 (CoD Resolution 5).
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Societies’ work in some contexts, most notably in the Asia-Pacific region. These
discussions illustrate the relevance of the IFRC Migration Policy as a “living
instrument” that can be interpreted in the light of evolving conditions and in
different contexts so as to be practical and effective. As Thomas Linde noted in
2009 when the Policy was adopted, “there are no easy answers, of course, as to
how a new approach should be articulated — the debate must go on”.2

The most vivid debates within the Movement, however, took place in the
context of the so-called “migration crisis” in Europe in 2015 and 2016. This
reflected a broader discussion in the media and amongst practitioners and
academic circles regarding the use of the terms “migrant” and “refugee”,®® raising
the question of whether refugees are subsumed under the term “migrant” in the
IFRC Migration Policy. There are different views on what should be the right
approach in this regard, but what is clear is that this was not an issue some ten
years ago when the document was being drafted. The context was different, and
the priority then was to find a way to ensure that National Societies would have a
clear mandate to offer protection and assistance to all those who need it, including
irregular migrants, considering their specific vulnerabilities and the sensitivities
related to this issue in many contexts. What is clearly stated, however, is the fact
that the 2009 Migration Policy “also concerns refugees and asylum seekers,
notwithstanding the fact that they constitute a special category under international
law”.%* The policy thus rightly recognizes that there are situations where the
distinction has no relevance and where migrants and refugees altogether can
benefit from the activities of the Movement. This would be the case, for instance,
in the context of advocacy for the rights of individuals; when refugees are also
migrant workers; in the context of urban settings where refugees and migrants face
the same difficulties in accessing services; when both groups are confronted by
discrimination, marginalization and xenophobia within the host societies; when
refugees move onward to other countries for reasons not related to what prompted
their displacement in the first place; or in situations where they are using the same
routes and the same means of transport, and thus being exposed to the same risks.
However, the question on whether or not the IFRC Migration Policy adequately
addresses other issues, such as large-scale movement of refugees, remains open.

While it represents the main framework for the engagement of the IFRC
and its member National Societies in the field of migration, the Migration Policy
is not a standalone document, nor was it intended to replace all the resolutions
adopted by the Movement on refugees, asylum-seekers, returnees and IDPs. The
policy “expands the scope of, and replaces”, the IFRC’s 2003 Policy, which was
deemed to be of little practical value; but it also “built on” and aimed to

62 T. Linde, above note 7, p. 573.

63 See, for instance, Barry Malone, “Why Al Jazeera Will Not Say Mediterranean ‘Migrants’”, Al Jazeera, 20
August 2015, available at: www.aljazeera.com/blogs/editors-blog/2015/08/al-jazeera-mediterranean-
migrants-150820082226309.html; UNHCR, “UNHCR Viewpoint: ‘Refugee’ or ‘Migrant’— Which Is
Right?”, 11 July 2016, available at: www.unhcr.org/news/latest/2016/7/55df0e556/unhcr-viewpoint-
refugee-migrant-right.html.

64 IFRC Migration Policy, above note 5 (emphasis added).
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“complement”®° the existing framework of the Movement by providing an additional
and complementary set of guidelines to support the work of National Societies in the
context of increasing humanitarian needs generated by migration. Many of the
principles contained in the Migration Policy also find their origins in previous
resolutions adopted by the Movement. For instance, the strictly humanitarian and
inclusive approach focusing on the “needs” and “vulnerabilities” of migrants rather
than on their legal status, types or categories,® which has often been praised as one
of the major characteristics of the Migration Policy,*” has been a constant in the
approach of the Movement. The resolutions adopted until then by the Council of
Delegates or the International Conference with regard to refugees, asylum-seekers,
IDPs and returnees had indeed repeatedly emphasized the importance of a “need-
based approach” focusing first and foremost on humanitarian needs.®®

At the same time, the IFRC Migration Policy invites us to move beyond the
traditional debate regarding the pre-eminence of a “need-based” versus a “category-
based” or a “right-based” approach. On the one hand, the mere existence of the
Migration Policy is in itself a recognition of the importance of “breaking down”
the complexity of the humanitarian reality into categories. Indeed, a purely
abstract need-based approach would not make any distinction between migrants
and other human beings; the only criteria would be the needs and the
vulnerabilities of people. Instead of this, the Migration Policy explicitly refers to
various specific categories of “migrants”. Furthermore, Principle 4 of the policy
(“Recognizing the Rights of Migrants”) clearly states, in what was certainly one of
the most innovative aspects of the document, that “legal considerations are an
essential element in determining the vulnerability of migrants, and in securing
adequate access for them to assistance and services”,* thus emphasizing the
importance of an approach that takes into due consideration the legal framework
and the rights attached to specific categories of people. While the IFRC has
always promoted an approach based on needs first, its approach remains
informed by rights and thus it does acknowledge the specific vulnerabilities and
needs of some categories of persons as identified under international law.”°

65 Ibid., Preamble.

66 Ibid.

67 T. Linde, above note 7, p. 569.

68 For instance, Resolution 7 adopted by the Council of Delegates in 1993 urged National Societies, in
accordance with the principles of impartiality and independence, “to orient their assistance
programmes towards the needs of the most vulnerable groups”, establishing its priorities for action
strictly on the basis of the most pressing needs”. See COD Resolution 7, above note 13. The Plan of
Action adopted in 1999 by the 27th International Conference, which dealt with the issue of refugees,
asylum-seekers and IDPs under the heading of Final Goal 2.3, also recognized the rights and acute
needs of the most vulnerable people as the first priority for humanitarian action. See 27th International
Conference, Final Goal 2.3, “Provision for the Rights and Acute Needs of the Most Vulnerable People
as the First Priority for Humanitarian Action”, Geneva, 31 October—6 November 2011. The Council of
Delegates’ Resolution 4 of 2001 and Resolution 5 of 2007 both reaffirmed the approach of the
Movement as being based on a response to vulnerabilities and humanitarian needs rather than on
categories of persons. See CoD Resolution 4, above note 20; CoD Resolution 5, above note 52.

69 IFRC Migration Policy, above note 5, Principle 4.

70 See, for instance, IFRC, The Legal Framework for Migrants and Refugees: An Introduction for Red Cross
and Red Crescent Staff and Volunteers, 2018.
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Migration as a priority for the IFRC and its member National
Societies

The number of international migrants has considerably increased over the past
decades. In 2016, there were an estimated 258 million international migrants
worldwide, up from 220 million in 2010 and 173 million in 2000.”! This includes
an estimated 50 million irregular migrants,”? although this figure should be taken
with caution given the clandestine nature of the phenomenon and the difficulties
inherent in collecting precise data in that respect.

The IFRC Migration Policy has provided the IFRC and National Societies
with a strong mandate to approach governments in order to gain access and to work
with all migrants, irrespective of their status. A broad range of programmes have
since then been developed around the world in many countries of origin, transit
and destination to support migrants, including irregular migrants. Significant
challenges remain, however, particularly regarding access to migrants for
National Societies as well as access to basic services for migrants in what has
become an increasingly politicized global environment. On the one hand, many
countries of destination have put in place restrictive policies in an effort to stem
the movements of people, leading to severe humanitarian consequences for
migrants while at the same time hindering the capacity of National Societies to
fulfil their mandate. On the other hand, and largely as a consequence of the
increase in irregular migration, migrants have been increasingly facing suspicion,
hostility and xenophobia.

There is a clear need for the IFRC in these circumstances to increase its
support to National Societies that are interested in working with migrants. For
years following the adoption of the Migration Policy, it was largely left to
individual National Societies to engage in the field of migration, with the result
that some of them have been very much involved in migration while others have
not included specific activities in favour of migrants in their priorities. However,
this approach changed with the crisis in Europe in 2015, which contributed to
anchoring further the issue of migration as one of the main priorities of the IFRC.”3

Some progress despite significant challenges

In 2011, four years after the adoption of the Declaration “Together for Humanity”
and two years after the development of the Migration Policy, the IFRC carried out a
survey to collect information about the activities of National Societies in favour of
migrants and get a better understanding of the challenges and obstacles involved.”*

71 United Nations Department of Economic and Social Affairs, International Migration Report 2017:
Highlights, UN Doc. ST/ESA/SER.A/404, 2017.

72 The most recent global estimates of the number of irregular migrants date from 2010. See IOM, Global
Migration Trends 2015, 2016, p. 7.

73 See, in particular, IFRC, Plan and Budget 20162020, 2015.

74 1FRC, Migration: Ensuring Access, Dignity, Respect for Diversity and Social Inclusion, Reference Document,
2011.
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The survey found that a large majority of National Societies were providing
some form of humanitarian services to migrants. However, not all had developed
programmes specifically targeting migrants; in many cases migrants were just
included in general humanitarian support. Activities were implemented in a
broad range of contexts and at all stages of the migration process, e.g. with regard
to asylum-seekers and boat arrivals in reception centres, returnees before and
after return, resettled refugees, unaccompanied and separated children, and
victims of trafficking. Services ranged from emergency basic needs assistance
(food, shelter, non-food items) to health care, psychosocial support, provision of
information, legal counselling and referrals, to restoring family links (RFL), which
aims at preventing family separation and assisting individuals in reconnecting
with separated family members.

Despite these advances, the report published ahead of the 2011 International
Conference identified several challenges to be addressed by the Movement. In
particular, significant barriers continued to prevent National Societies from accessing
people at all stages of the migratory experience. Irregular migrants were of particular
concern, as many of them were lacking access to even the most basic services, partly
due to their irregular status. It was noted that the increasing use of deterring and
non-entrée policies to avert the arrival of persons on the territory of a State (e.g. visa
requirements, carrier sanctions, interception, offshore processing, detention,
deportation or readmission agreements) significantly compounded the vulnerability
of migrants and affected the ability of National Societies to provide humanitarian
and protection services. Discrimination, xenophobia and stigmatization of migrants
may also make it more difficult for those in need to access assistance.

Adopted in December 2011 at the 31st International Conference in Geneva,
Resolution 375> emphasized in particular the need to ensure that relevant laws and
procedures are in place to ensure that National Societies enjoy effective and safe
access to migrants without discrimination and irrespective of their legal status, as
well as the need to ensure that national procedures at international borders
include adequate safeguards to protect the dignity and ensure the safety of
migrants. Resolution 3 also stressed the importance of activities aimed at
promoting respect for diversity and social inclusion of migrants. The elements
identified in Resolution 3 have become priorities for the IFRC and National
Societies in the field of migration, as illustrated by the broad variety of activities
implemented worldwide in recent years.

Ensuring that migrants, particularly those in an irregular situation, have
access to basic services is a key aspect of the work of National Societies. For
instance, building on the presence of National Societies along the migratory trails
as well as on the global network of Red Cross and Red Crescent volunteers,
innovative and proactive initiatives have been taken in many countries to address
what remains one of the main challenges in this field — that is, the fact that a
large proportion of those concerned are on the move, and most often in

75 31st International Conference, Resolution 3, “Migration: Ensuring Access, Dignity, Respect for Diversity
and Social Inclusion”, Geneva, 2011.
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surreptitious and clandestine ways, which makes it difficult for humanitarian
organizations to have access to them. Such innovative initiatives include the
establishment of “safe spaces” — centres run by National Societies and aimed at
offering essential services to irregular migrants in a safe environment —and the
deployment of mobile units in some countries of transit and destination to reach
out to irregular migrants. It is especially in these kinds of cases that National
Societies, supported by the IFRC, can exploit their comparative advantages to
benefit those in need.”® The range of services offered varies according to contexts
and needs, from the mere provision of information to more comprehensive
programmes covering food, shelter, information, RFL and legal aid.

Humanitarian diplomacy has also become an integral part of the IFRC’s
approach in the field of migration, with the organization representing National
Societies at the international level in various forums where migration-related
issues are discussed. Some of the priorities in this regard are to ensure that
adequate standards to protect the dignity and safety of migrants are included in
States’ policies and to remind States of their obligations under international law,
including when it comes to access to basic humanitarian services for migrants,
including irregular migrants.

Moreover, National Societies have considerably expanded and adjusted
their programmes related to the promotion of social inclusion in countries of
destination and transit, but also in countries of origin in the context of
reintegration. With their local anchorage, many National Societies have developed
programmes to combat xenophobia and racism, sensitize local communities to
the humanitarian needs of vulnerable migrants and displaced persons, assist
people in their integration into the host community and promote opportunities
for positive interactions between communities. In other words, National Societies
not only support the integration of people by helping them to secure their basic
needs, but in some contexts also contribute to their full integration — socially,
culturally and economically — into receiving societies.

In 2015, the progress report on the implementation of Resolution 3 for the
period 2011-15 noted some improvements in these areas, while recognizing that
much remained to be done to secure unhindered access to migrants and to
address the increase in xenophobia and racism in some communities.”” The 2015
Council of Delegates Resolution 778 as well as the 2017 Council of Delegates

76 Such comparative advantages include a local presence through its numerous branches and 14 million
volunteers supported by an international network; privileged access to vulnerable populations based on
trust in the Red Cross and Red Crescent emblem; privileged status with national authorities who may
permit National Societies to work with populations that other humanitarian actors may not be
permitted to work with; opportunities for direct advocacy by National Societies with their governments
and with local authorities; an approach based on universally recognized Fundamental Principles; and
the richness and diversity of experiences within the 191 National Societies that can inspire and
strengthen further migration-related programmes.

77 32nd International Conference, Implementation of Resolution 3 of the 31st International Conference,
“Migration: Ensuring Access, Dignity, Respect for Diversity and Social Inclusion”: Progress Report
(2011-2015), 321C/15/15, October 2015.

78 Council of Delegates, Resolution 7, “Movement Statement on Migration: Ensuring Collective Action to
Protect and Respond to the Needs and Vulnerabilities of Migrants”, Geneva, 2015.
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Resolution 3, adopted in Antalya, Turkey, reaffirmed the commitments made in
2011 while calling on the Movement to scale up its efforts to assist and protect
migrants without discrimination and irrespective of their legal status.”

The IFRC’s increasing support to National Societies in the field of
migration

Despite numerous resolutions adopted over the past decade, migration (as opposed
to displacement) has long been considered by many, including within the
Movement, as a separate issue compared to the Movement’s work in the context
of emergency, be it in situations of conflict or in situations of natural disasters.
However, this perception changed with the upsurge in arrivals of migrants and
refugees to Europe, with National Societies called upon to play a significant role
in the humanitarian response in many countries across the continent.

In order to support the response in Europe while extending the work
further upstream along the migratory routes and providing a clear strategic
framework for National Societies — notably in North and Sub-Saharan Africa —
the IFRC mobilized a Migration Coordination Cell, including twenty-five
National Societies from Europe, Africa, Middle East and North Africa, to develop
a response plan, in close collaboration with the ICRC, that would provide a clear
strategic framework for National Societies.’® The so-called “Mediterranean
Response Plan” was presented in September 2015 at a partnership meeting held
in Tunis with an initial focus on the situation in the Mediterranean and
neighbouring regions. At the meeting, the IFRC also released the “Tunis
Commitment to Our Shared Humanity”,8! which calls on the public and
decision-makers to strengthen collective efforts to save lives and ensure the safety
and well-being of migrants. The Mediterranean Response Plan identified specific
humanitarian strategies, activities and partnerships that were being developed
across the Movement and which formed the basis of a coordinated approach to
the protection and assistance of vulnerable migrants, taking into account the roles
and mandates of other organizations such as UNHCR and the International
Organization for Migration (IOM). As part of this plan, the IFRC committed to
enhancing support to National Societies along the migratory routes in their
efforts to respond to the vulnerabilities of those concerned through three main
areas of response: assistance, protection, and public awareness and promotion of
respect for diversity, non-violence and social cohesion.

In addition, the IFRC has been able to support the development of regional
migration frameworks and strategies inspired by the Mediterranean Response Plan
in several other regions. The Red Cross and Red Crescent European Migration

79 Council of Delegates, Resolution 3, “Movement Call for Action on the Humanitarian Needs of Vulnerable
Migrants”, Antalya, 10-11 November 2017.

80 IFRC, A Response Plan to Meet the Humanitarian Needs of Vulnerable Migrants: A Movement Coordinated
Approach Focusing on the Mediterranean and Neighbouring Regions, 2016.

81 IFRC, Tunis Commitment to Our Shared Humanity: Responding to the Needs of Migrants and Building
Their Resilience: A Pressing Humanitarian Imperative, 2015.
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Conference held in London in February 2016 led to the development of the
European Framework for Migration,? which guided the collective action of
National Societies in Europe in assisting vulnerable migrants from their entry
into Europe to their final destination countries. A regional meeting on the theme
“Mobilising the Movement: Humanitarian Responses to Migration”, organized in
Kuala Lumpur in April 2016, led to the development of a Migration and
Displacement Plan 2017-2020 with the support of National Societies from the
region. In the Americas, the IFRC and ICRC, together with twenty-five National
Societies from the Americas region, adopted in November 2016 a Movement
declaration outlining ten key deliverables that participants to the meeting
committed to turn into action.®> Based on the experiences and priorities of the
National Societies concerned, these regional initiatives reflect the specificities of
each region, e.g. social inclusion and family reunification in Europe, climate-
related displacement and labour migration in Asia-Pacific, and people fleeing
violence and poverty in Latin America.

With migration now being included as one of its main priorities, or “areas
of focus”,#* the IFRC developed its first Global Migration Strategy®> in early 2017,
which was endorsed by the IFRC General Assembly in November 2017. Building on
the regional frameworks, the Strategy reflects a coordinated approach and
articulates the IFRC’s and its National Societies’ core strengths and common
purpose on migration, setting out aims and objectives to be achieved over a five-
year timeframe from 2018 to 2022. Five priorities were identified to form the
basis of the Strategy over the coming years: greater and more consistent IFRC
action on migration through strategic attention, understanding of vulnerabilities
and response to needs; stronger IFRC action along migratory trails to reduce risks
and address needs; greater focus on the most vulnerable and marginalized,
ensuring that services are accessible and acceptable and establishing dedicated
programming where necessary; increased impact of advocacy and humanitarian
diplomacy with governments, in particular through strategic use of the National
Societies’ role as auxiliaries to public authorities; and strengthened partnerships
both within and outside the Movement.®¢

While the Global Migration Strategy captures more specifically the
priorities and activities of the IFRC in the field of migration, it is envisaged as a
“stepping stone” towards a future Movement migration strategy that would
incorporate the work of the ICRC in the fields of RFL, detention and, more
broadly, protection.8” In the meantime, the IFRC will work closely with National
Societies to ensure the operationalization of the Strategy by ensuring that they

82 IFRC, European Migration Framework, 2016.

83 Regional Meeting on the Role of the Red Cross Movement and Migration in the Americas (Toluca
Declaration), Toluca, Mexico, 7-8 November 2016.

84 See, in particular, IFRC, above note 73.

85 IFRC, IFRC Global Strategy on Migration 2018-2022: Reducing Vulnerability, Enhancing Resilience, 2017,
available at: media.ifrc.org/ifrc/wp-content/uploads/sites/5/2017/12/IFRC_StrategyOnMigration_EN_
20171215.pdf.

86 For more details on the priorities and aims set out in the Strategy, see ibid.

87 Ibid., pp. 14, 15.
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integrate migration into their strategic planning, by building their capacities to
provide relevant services to migrants in need, by supporting the development of
regional and trans-regional networks, and through the development of timely
evidence- and rights-based advocacy to support migrants.

The case for a differentiated approach to migration and
displacement issues

According to UNHCR, the current number of forcibly displaced persons globally is
the highest since the aftermath of the Second World War, with 25 million refugees
and asylum-seekers and more than 40 million IDPs who have fled conflicts, violence
and persecution.®® Moreover, it is estimated there were 24.2 million new
displacements caused by disasters, including drought, floods and earthquakes,
during 2016.8° It is expected that climate change will increase displacement of
people in the future.

In spite of the many resolutions adopted by the Council of Delegates and
the International Conference on this issue, there is little technical and policy
guidance available regarding the work of National Societies in the field of
displacement, apart from the existing Movement Policy on Internal
Displacement. Given the fact that displacement is likely to remain one of the
main humanitarian challenges in the future, and given also the increasing
protracted nature of displacement,”® the IFRC has committed to increasing its
support to National Societies in this area.

The limits of the IFRC Migration Policy when it comes to
displacement

Considering its deliberately “broad” approach, the IFRC Migration Policy is often
considered to be the main guidance for National Societies when it comes to their
work with people on the move in general. However, the precise scope of the
Migration Policy when it comes to refugees, IDPs and other types of displaced
persons (e.g. people displaced across borders as a consequence of a natural
disaster or climate change) gives room to interpretation — more so if one takes a
closer look at the document while taking into consideration the discussions
within the Movement over the past three decades. As mentioned above, the IFRC
Migration Policy was adopted in a specific context when it was felt that National
Societies needed a strong mandate to work in favour of all migrants, including
irregular migrants; it was not intended to provide comprehensive guidance in the
context of displacement.

88 UNHCR, Global Trends: Forced Displacement in 2016, Geneva, 2017.

89 Internal Displacement Monitoring Centre, Global Report on Internal Displacement, Geneva, May 2017,
p. 31

90 See World Bank, Addressing Protracted Displacement: A Framework for Development—Humanitarian
Cooperation, December 2015.
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The interpretation proposed above is supported in particular by the
Principle 9 of the Migration Policy (“Respond to the Displacement of
Populations”), which explicitly “keeps migration distinct from displacement, as
two separate, if interrelated, ‘families of concern’”.°! Principle 9 reads as follows:

Armed conflicts and violence, natural or man-made disasters, but also
development or relocation schemes can force populations to leave their homes,
leading to accelerated and collective, even massive movements. The displaced
populations might seek assistance and protection within their own country, or
might find refuge across international borders. Displacement of populations
and migration of individuals and groups are distinct but often interrelated
phenomena; where they are interrelated, National Societies will strive for a
coordinated action that covers both the displaced and the migrants.?

This principle makes the link between numerous resolutions that had been adopted by
the Movement on refugees, IDPs and other displaced persons prior to the adoption of
this policy, while recognizing the distinct character and vulnerabilities of “the
displaced”, including refugees and IDPs, compared to “the migrants”.

While the difference between migration and displacement is not clearly
articulated in the document, displacement is typically triggered by a set of
“objective” and more or less sudden phenomena, such as conflict and natural
disasters, that would force large groups of people to leave their homes in a
precipitated way. Although they lack suddenness, the movements of people
triggered by situations of protracted conflicts or slow-onset natural disasters can
also be categorized as forms of displacement.

The difference between migration and displacement is particularly
significant with regard to possible actions on the so-called “root causes” in the
countries of origin. Principle 10 of the Migration Policy (“Alleviating the
Migratory Pressures on Communities of Origin) makes a distinction between
the “displacement of population” triggered by armed conflict on the one hand,
and migration induced by “social and economic distress”, by “the lack of services
and prospects for development” or by “environmental degradation” on the
other.”® In the latter case, National Societies and the IFRC could play a role
through programmes that have more to do with development than humanitarian
relief, such as the creation of income-generating activities, programmes for food
activities, or programmes for health and education. The Migration Policy makes
clear, however, that in doing so National Societies must not seek to encourage,
prevent or dissuade migration, although they may carry out activities aimed at
sensitizing potential migrants about the risks of migration. Principle 7 of the
Migration Policy states that “as a matter of principle, National Societies must not
seek to prevent migration: Whether to migrate or not is a personal decision”.*

91 T. Linde, above note 7, p. 575.

92 IFRC Migration Policy, above note 5, Principle 9.
93 Ibid., Principle 10.

94 Ibid., Principle 7 (emphasis added).
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The approach of the Movement is completely different in the case of
displacement, and it can hardly be said that people displaced because of an
armed conflict or a sudden-onset natural disaster leave of their own free will.
The prevention of displacement, e.g. through measures aimed at addressing the
root causes, has indeed been a key aspect of the work of the Movement. This
was recognized by several International Conference resolutions regarding the
role of the Movement, especially that of the ICRC when it comes to ensuring
respect for international humanitarian law as a means of preventing
displacement.® It is also a crucial aspect for the IFRC and National Societies in
the context of disaster risk reduction and disaster preparedness. For instance,
the Movement Policy on Internal Displacement emphasizes the importance of
“prevention” and states that the Movement must “seek to prevent displacement
while recognizing people’s right to leave of their own accord”.”® Developing the
capacities of the Movement to prevent all forms of displacement, including
cross-border displacement, in a more systematic and effective way is of primary
importance.

The need for more guidance to National Societies on how to
address the specific vulnerabilities and needs of displaced persons

The Movement Policy on Internal Displacement, with its ten principles,®”
provides some guidance on the Movement’s work in the field of displacement,
although its scope is specifically limited to internal displacement. It is a
particularly important document for the Movement, but it has not achieved the
same prominence as the Policy on Migration for the IFRC and its National

95 See, for instance, COD Resolution 9, above note 11; COD Resolution 7, above note 13; Resolution IV,
above note 17; COD Resolution 4, above note 20.

96 CoD Resolution 5, above note 61, Principle 3.

97 The Movement Policy on Internal Displacement notes the following ten principles: “We in the
International Red Cross and Red Crescent Movement, (i) serve all those affected by internal
displacement — the people actually displaced, host communities and others — and make decisions
according to the most pressing needs for humanitarian services; (ii) make full use of our privileged
access to communities at risk as well as to decision-makers; (iii) seek to prevent displacement while
recognizing people’s right to leave of their own accord; (iv) support the safe, voluntary and dignified
return, relocation or local integration of IDPs, on the basis of our independent assessment of their
situation; (v) seek to empower individuals and communities. We do this by ensuring their participation
in the design and implementation of our programmes, by helping them to exercise their rights and by
providing access to available services; (vi) coordinate with the authorities and all others concerned.
Whenever necessary, we remind them of their obligations, as set out in the applicable normative
framework; (vii) as National Societies and auxiliaries to our authorities, support those authorities in
meeting their responsibilities in the humanitarian field as far as our resources and capacities allow and
provided we can do so in full compliance with the Fundamental Principles and in keeping with the
mission and Statutes of the Movement; (viii) seek to limit the extent to which we substitute for the
authorities, in discharging their responsibility to meet the needs and ensure the well-being of the
population within the territory under their control; (ix) give priority to operational partnerships within
the Movement and strive to play our complementary roles, shoulder our responsibilities and marshal
our expertise, to the full; (x) coordinate with other entities on the basis of their presence and abilities
on the ground, the needs to be met, the capacities available, and the possibilities for access, while
ensuring that we remain (and are perceived as remaining) true to our Fundamental Principles.”
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Societies, mostly due to the fact that within the Movement the work in favour of
IDPs in the context of conflicts has been led by the ICRC. As a result, while it is
clear that people displaced within their country because of natural disasters have
always been amongst the main beneficiaries of the activities undertaken by the
IFRC and National Societies, they have only rarely been labelled as “IDPs” and
their specific vulnerabilities have not always been fully taken into consideration
in the response.

The Movement Policy on Internal Displacement includes some elements
specific to the approach in the field of displacement, in particular when it comes
to the prevention of displacement. However, there are many other differences in
the respective approaches to migration and displacement — both within a country
and across borders — that need to be highlighted. For instance, in many cases it
is clear from the outset that displaced persons will not have the possibility of
going back to their country or place of origin. This has significant programmatic
implications for humanitarian organizations, in particular in terms of shelter or
in terms of housing, land and property programmes, but also in terms of
humanitarian diplomacy. Indeed, displaced persons may need protection from
the circumstances they have fled in the first place, including a guarantee that
they will not be returned to a place where their lives or security may be at risk
(the so-called principle of non-refoulement when referring to cross-border
movements).

People forced to flee their homes are most likely to be in dire need since
they have often been brutally pushed out of their usual environment, which
directly threatens their ability to meet their most basic needs. They may also be
displaced for a long period of time, in which case they may need support and
assistance over the longer term in the form of shelter, food and medical aid,
amongst other services, coupled with measures aimed at ensuring their self-
sufficiency. While cash transfer programming is an increasingly important tool
for addressing some of the needs of displaced persons (with many programmes
carried out in favour of refugees, for instance), it remains much more sensitive
in the context of migration. Moreover, those who have been displaced will most
likely need assistance in locating members of their families from whom they
have been separated, while migrants may not wish to have their families
informed of their whereabouts —e.g. in the case of irregular migrants who may
fear that re-establishing contact with family members might put them at risk.

Displaced persons also need assistance in bringing their displacement to an
end. It can be assumed that in most cases, displaced persons wish to go back to their
place of origin, as they have been compelled to leave their home, and thus one of the
objectives of the response should be to avoid long-term dependence and facilitate a
return to their normal life as soon as conditions permit. This is not always the case,
however, and other solutions must be explored, such as settling in a new place or,
for some refugees, resettlement in a third country. National Societies are potentially
in a position to provide the support needed in these kinds of situations, including in
the context of voluntary repatriation for refugees, which in some circumstances
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may be the most appropriate durable solution provided that certain conditions
are met.%8

When it comes to migration, however, the approach is different. While
migrants may need support in terms of integration and social inclusion, for a
large majority of them the issue is not about finding a “durable solution” as in
theory they have the possibility of returning to their countries. The IFRC
Migration Policy also makes it clear that National Societies must not seek to
promote or encourage the return of migrants. Assisting migrants in returning is
possible, but under strict conditions in line with the Fundamental Principles of
the Movement.”® In particular, National Societies should only be concerned with
the returnees’ own needs and interests; they should not be part of government
schemes to promote or encourage the return of migrants, nor should they be
associated with the enforcement of a State’s decision to remove a migrant.1%

National Societies are often at the forefront of the response to situations of
displacement, with refugees and displaced persons making up a large proportion of
the people assisted. Through its presence in every country, the Movement is able to
provide support to a significant proportion of displaced persons at all stages of
displacement: from preventing displacement in the first place, to providing
protection and assistance when displacement does occur, to helping people to
return to their homes and reintegrate there or integrate in any other place.
Considering the importance of displacement, and that the phenomenon is likely
to increase in the near future, there is a need to get a better understanding of
specific programmatic aspects related to different forms and stages of
displacement; this is so for both IDPs and those who cross borders, as both
groups often face similar risks and deprivations. This is a necessary condition in
order to ensure that the IFRC and its National Societies are better equipped to
respond to such situations in a more effective manner. In particular, much more
needs to be done to provide guidance to National Societies in the context of
climate-change-induced displacement, disaster-induced cross-border displacement,
displacement in urban areas, or in protracted situations. The role of families and
communities must also be considered, as they often share their own resources
with displaced persons and are therefore also affected by displacement. It is
important that National Societies not only support families and local communities
but also help them play their key role in mitigating the effects of displacement.

98 See UNHCR, Handbook on Voluntary Repatriation: International Protection, Geneva, 1996.

99 30" International Conference, Resolution 2, “Specific Nature of the International Red Cross and Red
Crescent Movement in Action and Partnerships and the Role of National Societies as Auxiliaries to the
Public Authorities in the Humanitarian Field”, Geneva, 26-30 November 2011. This concerns in
particular the principle of impartiality (see above note 50) and the principle of independence. The
principle of independence states that “National Societies, while auxiliaries in the humanitarian services
of their governments and subjects to the laws of their respective countries, must always maintain their
autonomy so that they may be able at all times to act in accordance with the principles of the
Movement”. See IFRC, above note 50.

100 IFRC, “Advisory Note: Action to Assist Migrants in Return”, Supplementary Guidance on the Policy on
Migration, available at: www.ifrc.org/PageFiles/89397/new-docs/Advisory%20Note%20Return_EN.pdf.
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Conclusion

The importance of migration and displacement for the IFRC and National Societies
is reflected in the increasing number of emergency appeals covering “population
movements”1°! as well in the growing number of people who benefit from IFRC-
backed National Society support. While it remains difficult to get precise figures
regarding the number of IDPs that have been assisted, more than 9 million
migrants, refugees and members of host communities were supported in 2017,192
a substantial increase compared with 7.4 million people in 2016.1° Moreover,
National Societies — with or without the support of the IFRC —are by far the
main implementing partners of international organizations such as UNHCR, the
IOM and the World Food Programme, with approximately thirty-five to forty
partnerships with each of these organizations at the country level.

The IFRC has always promoted an approach based on humanitarian needs
first, but its approach remains informed by rights and acknowledges the specific
vulnerabilities and needs of certain categories of persons. In particular, as the
analysis above suggests, the distinction between so-called displaced persons (be it
within or across borders) and migrants has long structured the approach of the
Movement. In practice, indeed, National Societies have mostly responded —and
continue to do so—to situations where people have been forced to flee their
homes due to natural or man-made disasters. While it may be true that the
distinction between migration and displacement is increasingly blurred in
contemporary migratory flows, it is the view of the present authors that this
distinction remains fundamental and must be taken into consideration by
humanitarian actors in programming. This is what prompted the IFRC to
redefine the role and scope of its Migration Unit, which has recently become the
Migration and Displacement Unit. Discussions are also ongoing within the IFRC,
involving different sectors and operations, aimed at acquiring a better evidence-
based understanding of the specific programmatic aspects related to displacement
and at finding the best ways to include a migration and displacement perspective
into the work of National Societies.

101 The IFRC defines population movements in this context as large movements of people, including
migrants, refugees or IDPs, who have been forced or obliged to flee or to leave their county or places
of habitual residence, or who find themselves in an extremely precarious situation at any stage of their
journey, in particular —but not limited to—as a result of or in order to avoid the effects of armed
conflicts, situations of generalized violence, violations of human rights or natural or human-made
disasters. Such movements may involve mixed flows of people, where different categories of people
with varying needs move for different reasons while using similar routes.

102 Figures taken from active and new emergency appeals and Disaster Relief Emergency Fund operations in
2017.

103 Figures from 2016 present limitations and may not reflect the entire amount of people reached during the
period.
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Abstract

This article considers the key data protection challenges facing humanitarian
organizations providing assistance to refugees, internally displaced persons and
migrants. These challenges are particularly significant for several reasons: because
data protection has come relatively late to the humanitarian sector; because
humanitarian organizations are under pressure to innovate rapidly; because the
global communications architecture on which many of these innovations depend is
inherently vulnerable to State surveillance; and because States are deploying
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increasingly sophisticated and coercive means to prevent irregular forms of migration
and/or subjecting humanitarian organizations to surveillance and disruption. The
first part of the article outlines the fundamental rights challenges presented by
contemporary data-driven migration control paradigms. The second outlines
concerns about “data-driven humanitarianism” and “mass surveillance” to show
how humanitarian organizations risk inadvertently exacerbating these problems.
The third assesses specific data protection challenges that humanitarian
organizations face and the policies and practices they have developed in response.
The article concludes with some brief observations on the technical and political
dynamics shaping their efforts to comply with their legal and ethical obligations,
and calls for the sector to work together to extend data protection norms and
outlaw cyber-attacks by State actors.

Keywords: migration, border control, immigration, asylum, refugees, surveillance, vetting, big data,
humanitarian action, data protection, privacy, human rights.

You arrive at a refugee camp, hungry and desperate. To access food and basic
necessities, you have to agree to provide biometric data — iris and fingerprint
scans. Several years hence, you are living in a country which passes a new law
asserting jurisdiction over data stored in the cloud by the organization that
helped you. By taking your fingerprint, the security services can now find
out not only your ethnicity or immigration status but your movements,
consumer patterns and financial situation. In some instances the pressure is
happening real-time, as data is collected. The fact that “humanitarian data”
is picked up and used for purposes other than humanitarian, such as
counter-terrorism or migration flow management (while understandable
and important from one point of view), puts the individuals at risk of
adverse, albeit potentially legitimate, consequences (such as arrest, denial of
entry, etc).!

Introduction

This article considers the key data protection challenges faced by humanitarian
organizations (HOs) providing assistance to refugees, internally displaced persons
and migrants in need of support. These challenges are significant for many
reasons, but four are particularly important in terms of framing this discussion.
The first is the simple fact that concern for data protection has come relatively

1 Anja Kaspersen and Charlotte Lindsey-Curtet, “The Digital Transformation of the Humanitarian Sector”,
Humanitarian Law & Policy Blog, 5 December 2016, available at: blogs.icrc.org/law-and-policy/2016/12/
05/digital-transformation-humanitarian-sector/ (all internet references were accessed in August 2017).
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late to the humanitarian sector. This is not to say that HOs have not taken data
protection-related issues such as beneficiary consent, data accuracy and
confidentiality seriously in the past—clearly these practices have long been
integral, if not always universally implemented — but rather that the adoption and
compliance with international data protection norms is something that the sector
as a whole is only just beginning to address. Though HOs were rightly singled
out by privacy advocates as having failed to keep pace with developments in
privacy and data protection law,? galvanizing some into remedial action, it is also
the case that data protection (in the sense of both a set of legal standards and a
community of change) has traditionally had very little to say about humanitarian
action, at least relative to other sectors.?

This omission is critical because the features of the emergencies or conflicts
to which humanitarian actors routinely respond present formidable challenges to
the practical application of key tenets of data protection. Although humanitarian
action often occurs in ungoverned or ill-governed spaces, where data protection
may appear the lowest of priorities, these challenges are not devoid of wider
social, political or legal context. On the contrary, the backdrop to humanitarian
support for migrants and refugees is a global order now characterized by as yet
relentless demands for ever tighter immigration and border controls — demands
which have in practice resulted in ever more sophisticated techniques of data-
driven “migration management”, and which have in turn presented their own
range of human rights and data protection challenges. This is the second
overarching issue that frames this article.

HOs must contend with the consequences of these developments, primarily
as defenders of the rights and best interests of their beneficiaries, but also,
and increasingly, as users of the same (“interoperable”) technologies and as
partners of governments with multiple interests in the data. Those that are
innovating and availing themselves of the opportunities presented by “data-
driven humanitarianism™ must also contend with a global communications
infrastructure that is vulnerable to surveillance and infiltration by State and non-
State actors alike. With HOs as the potential targets of the intelligence agencies of
friendly as well as hostile States, the risk of “aiding surveillance” is the third key
challenge considered below.

This challenge is linked to a fourth: the intrinsic “double character”, to
borrow an expression from Marx,> of the applications that are shaping

2 Anna Crowe, “A Paucity of Privacy: Humanitarian, Development Organisations Need Beneficiary Data
Protection Policies”, Privacy International, 28 November 2013, available at: www.privacyinternational.
org/node/240.

3 The 1990 UN General Assembly’s Guidelines for the Regulation of Computerized Personal Data Files
represent the most significant exception, but these were designed to apply early data protection
principles to UN computer systems rather than human action per se. See UNGA Res. 45/95, 14
December 1990.

4 See, for example, Patrick Meier, “New Information Technologies and Their Impact on the Humanitarian
Sector”, International Review of the Red Cross, Vol. 93, No. 884, 2011.

5 This analogy is itself borrowed from Thomas Mathiesen, On Globalisation of Control: Towards an
Integrated Surveillance System in Europe, Statewatch, London, November 1999, p. 1.
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international mobility and aid delivery in the twenty-first century. Big data promises
everything from secure borders to crime prediction to efficient targeting of aid.
Access to territory and humanitarian assistance is already and increasingly
shaped by policies of surveillance and social sorting, and practices of inclusion,
exclusion and social control.

For HOs committed to the principle of “do no harm”, all of this has critical
real-world consequences: for their operations and reputations, and for the
fundamental rights and safety of their beneficiaries. Data breaches in developed
countries can be inconvenient or costly for those affected; for refugees and
their families back home, they can be life-threatening.® And although data
protection can appear a rather toothless counterweight to the “mass surveillance”
revealed by Edward Snowden” or the “extreme vetting” demanded by US president
Donald Trump,® robust data protection policies and practices are among the
only tangible means that HOs have to innovate responsibly, guard against
the reputational damage threatened by data loss or cyber-attack, and mitigate
the formidable challenges thrown up by big data and coercive government policies.’

This article is divided into three main parts. The first builds on this
introduction by outlining some key features of contemporary international
migration control and the fundamental rights challenges they present. The second
part outlines concerns about “data-driven humanitarianism” and draws on the
documents released by Edward Snowden to show how HOs risk inadvertently
exacerbating these problems by “aiding surveillance”. Finally, in the face of too many
over-simplistic and sensationalist critiques of humanitarian innovation, the third
part attempts to provide a more nuanced and necessarily technical assessment of the
unique data protection challenges that HOs working with migrants and refugees
face, a