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Disregarding the Geneva
Conventions on the Protection
of War Victims

Michel Veuthey1

The laws of war, that restrain the exercise of national
rapine and murder, are founded on two principles of
substantial interest: the knowledge of the permanent
benefits which may be obtained by a moderate use of
conquest, and a just apprehension lest the desolation
we inflict on the enemy’s country may be retaliated on
our own.

Edward Gibbon2

We become the healers, not the killers of our species.

Robert Lifton and Eric Markusen3

Seek to understand the conditions, as far as possible
without national prejudice, which led to past tragedies
and should strive to determine the great fundamentals
which must govern a peaceful progression toward a
constantly higher level of civilization.

General George C. Marshall4

Since Auschwitz we know what man is capable of.
And since Hiroshima we know what is at stake.

Viktor E. Frankl5

The object of war being the destruction of the enemy
State, one has the right to kill its defenders only when
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MICHEL VEUTHEY 277

they have weapons in their hands; but immediately as
they put them down and surrender, thus ceasing to be
enemies or agents of the enemy, they at once become
ordinary men and one no longer has any right to their
life.

Jean-Jacques Rousseau6

The Geneva Conventions of August 12, 1949, on the protection
of war victims are an impressive body of positive law in force,
perhaps the most extensive and universal set of rules of interna-
tional law, still not fully respected and implemented. The Geneva
Conventions certainly have limitations, the most important being
their possible application to weapons of mass destruction. The
Geneva Conventions are not only positive law. They are the result
of history, political experience and wisdom, military honor and
interest, and universal ethical standards. The Geneva Conven-
tions are today the core of international humanitarian law, or
laws of war, which strikes a balance between military necessity
and requirements of humanity.

Laws of war are not always rules of a game between gentlemen
of the same club. Even if play and war are no longer synony-
mous,7 restraints agreed upon in treaties should be respected.

The modern total war began with the Napoleonic Wars, where
entire nations were pitted against each other. Sherman’s march
to the sea,8 air bombings during World War II,9 terror attacks
against civilian populations in Africa, Asia, Latin America, and
the Middle East were the precursors of today’s protagonists of
total war. The twentieth century—‘‘the century of mega-
death’’10—invented both the terms genocide11 and international
humanitarian law. Will the twenty-first century consecrate geno-
cide and discard international humanitarian law? Both the nine-
teenth and twentieth centuries have been a fertile ground for
instruments of international law protecting human dignity even
in time of war.12 Will the twenty-first century start with lawlessness
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278 DISREGARDING GENEVA CONVENTIONS

(a-nomia), lack of restraints in the use of force, ignorance of stan-
dards and values for the protection of human dignity?13

After 9/11, some voices implied that the Geneva Conventions
of August 12, 1949, on the protection of war victims were obso-
lete,14 that they should they be disregarded in today’s global war
against terror,15 that torturing prisoners16 and attacking civilians
should be necessary in order to conduct a successful war against
terror.17

The ‘‘Law of Geneva’’ in Force

1. Geneva Convention for the Amelioration of the Condition of
the Wounded and Sick in Armed Forces in the Field (First Con-
vention of August 12, 1949)18

2. Geneva Convention for the Amelioration of the Condition of
Wounded, Sick, and Shipwrecked Members of Armed Forces at
Sea (Second Convention of August 12, 1949)19

3. Geneva Convention Relative to the Treatment of Prisoners of
War (Third Convention of August 12, 1949)20

4. Geneva Convention Relative to the Protection of Civilian Per-
sons in Time of War (Fourth Convention of August 12, 1949)21

5. Protocol Additional to the Geneva Conventions of August 12,
1949, and Relating to the Protection of Victims of International
Armed Conflicts (First Protocol)22

6. Protocol Additional to the Geneva Conventions of August 12,
1949, and Relating to the Protection of Victims of Non-Interna-
tional Armed Conflicts (Second Protocol)23

The Geneva Conventions are the core instruments of interna-
tional humanitarian law. International humanitarian law is usu-
ally defined as the set of principles and rules restricting the use
of violence in armed conflicts, to spare the persons not (or no
longer) directly engaged in hostilities (wounded, sick, and ship-
wrecked members of the armed forces, prisoners of war, and civil-
ians). It also aims at limiting the use of methods and means of
warfare causing superfluous injury (or excessive suffering, as in
the case of ‘‘dumdum bullets,’’ or gas warfare),24 severe damage
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MICHEL VEUTHEY 279

to the natural environment or betrayal of an adversary’s confi-
dence in agreed-upon obligations (‘‘perfidy’’).

In contemporary written law, the principle of the limitation of
armed violence is reflected in the Saint-Petersburg Declaration
of 1868,25 as well as in Article 22 of The Hague Regulations of
1907,26 which stipulates that: ‘‘The right of belligerents to adopt
means of injuring the enemy is not unlimited.’’ This text is taken
up again, slightly reworded, in paragraph 1 of Article 35 (‘‘Basic
Rules’’) of Protocol 1 of 1977: ‘‘In any armed conflict, the right
of the Parties to the conflict to choose methods or means of war-
fare is not unlimited.’’

The terminology used to refer to international treaties may
vary (‘‘Humanitarian Law,’’27 ‘‘International Humanitarian Law
Applicable in Armed Conflicts,’’28 ‘‘Laws of War,’’29 ‘‘Law of Ge-
neva,’’30 ‘‘Red Cross Conventions,’’31 ‘‘Law of The Hague,’’32

‘‘Human Rights in Armed Conflicts’’33), but all seek the same
objective—namely, to limit the use of violence in war.

Disregarding the Geneva Conventions is an important issue,
larger than its purely legal dimension, which we shall examine
along the following lines:

Is it legally admissible?
Is it politically advisable?
Is it militarily advantageous?
Is it ethically acceptable?

Is Disregarding the Geneva Conventions Legally
Admissible?

The four 1949 Geneva Conventions and their two 1977 Addi-
tional Protocols are the main instruments in force of interna-
tional humanitarian law. Their provisions embody the major
development and reaffirmation of the legal restraints to violence
in war of the twentieth century. Disregarding the Geneva Con-
ventions would cause a great loss for a body of international law
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280 DISREGARDING GENEVA CONVENTIONS

that has reached an exceptional level of universal respectability.
The Geneva Conventions are universally ratified.34

Loss of Humanity

Disregarding the Geneva Conventions would entail, from a legal
point of view, the weakening or even the disappearance of a land-
mark of humanity35 in international humanitarian law, fruit of
the international community’s efforts of the last two centu-
ries36—if not longer,37 if we consider early efforts to extend the
benefit of international law to all human beings, regardless of
their race, religion, civilization, or nation.

The Geneva Conventions have a long history in all civiliza-
tions.38

Francisco de Vitoria (1480–1546), a member of the Dominican
Order, is often mentioned as one of the founders of Western
international law. He believed in jus gentium, a ‘‘law of nations’’—
considered universally valid—established on the basis of natural
law. Living at the time of the conquest of the Americas, Vitoria
developed his teaching partly in the context of the discussions of
his contemporaries on the appropriate treatment of the native
peoples of the Americas.39

Supported by Vitoria, Bartholomew de Las Casas (1474–1566)
devoted himself to the defense of the indigenous peoples of the
Americas against the ruthless exploitation and ferocious cruelty
that they suffered from the Spanish conquerors.40

The four Geneva Conventions expanded from the original ten
articles of the First Geneva Conventions in 1864—protecting
only military personnel wounded in the field in land warfare—to
nearly six hundred provisions protecting members of the armed
forces as well as the entire civilian populations of countries at
war.

Every step of the codification of international humanitarian
law was marked by a pattern involving the following steps:

• Witnessing the needs for additional protection in the field, as
did Henry Dunant on the battlefield of Solferino,41 the Interna-
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MICHEL VEUTHEY 281

tional Committee of the Red Cross (ICRC), and other organiza-
tions of medical doctors amputating limbs of antipersonnel
landmine victims in Afghanistan, Angola, Cambodia, and so
many other places

• Consulting private military, political, and legal experts on a per-
sonal capacity42

• Convening experts from the Red Cross and Red Crescent Na-
tional Societies43

• Convening a conference of government experts44

• Proposing draft instruments—based on the previous consulta-
tions—to a diplomatic conference convened by the Swiss gov-
ernment, as the state depositary of the Geneva Conventions45

• Campaigning for the ratification46 and the adoption of national
legislation for the implementation of the Geneva Conventions47

• Negotiating with belligerents on the applicability and imple-
mentation of the new instruments48

Contemporary international humanitarian law is the moving
balance between two dynamic forces: the requirements of humanity
and military necessity.49 It is also a sum of tragic real-life experi-
ences that need not be repeated: wounded and shipwrecked
members of the armed forces—and the humanitarian personnel
caring for them—must be rescued and respected; prisoners of
war must be humanely treated and released at the end of active
hostilities; and civilians should not be killed nor harmed.

Each stage of the codification of international humanitarian
law was the result of a post-war shock wave among public opinion
and governments, a collective painful learning process.

These humanitarian codifications occurred as follows:

• The Battle of Solferino (1859),50 between Austrian and French
armies in Lombardy, was the impetus for the First Convention,
in 1864, protecting military wounded on land51

• The Naval Battle of Tsushima (1905),52 between Japanese and
Russian fleets, prompted the adjustment of the Convention on
war at sea, in 1907,53 extending protection to military ship-
wrecked54

• World War I brought about the two 1929 Conventions,55 includ-
ing a much broader protection for prisoners of war
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282 DISREGARDING GENEVA CONVENTIONS

• World War II led to the four 1949 Conventions,56 an extensive
regulation on the treatment of civilians in occupied territories
and internment

• The Vietnam War and struggles for decolonization in Africa
preceded the two 1977 Additional Protocols,57 which brought
written rules for the protection of civilian persons and objects
against hostilities58

• A worldwide campaign promoted by governments, United Na-
tions agencies, the Red Cross and Red Crescent Movement,59

and a coalition of nongovernmental organizations (NGOs),60

that stressed the human suffering and socio-economic costs
caused by antipersonnel mines resulted on the total ban in anti-
personnel landmines signed in Ottawa on December 4, 1997

Humanitarian law has evolved from rules protecting only cer-
tain categories of privileged individuals (from medieval knights
to today’s prisoners of war), to a set of provisions ensuring funda-
mental human rights guaranteeing the survival of civilian popula-
tions in wartime. This evolution was not only brought by the
codification of new instruments and ad hoc negotiation, but also
by the practice of states as well as by the decisions of Interna-
tional Tribunals.61

Among other significant developments, the International Tri-
bunals on the former Yugoslavia62 and on Rwanda63 broke down
the distinction between international and non-international
armed conflicts regarding the prosecution of war crimes.64

Loss of Humanitarian Standards

Disregarding the Geneva Conventions would also entail the dis-
appearance of the universality of humanitarian standards, rati-
fied by practically all countries, that have acquired customary
character, and whose fundamental provisions have even been
recognized as nonderogable (jus cogens).65

The 1907 Hague Regulations, which establish laws for conduct-
ing war on land, are considered a part of international customary
law since the International Military Tribunal of Nuremberg de-
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MICHEL VEUTHEY 283

clared, on October 1, 1946, that these Regulations were declara-
tory of the laws and customs of war.66

The four 1949 Geneva Conventions are universally ratified.
The two Additional Protocols are widely ratified, but still lack
ratification by the U.S.A. and some other countries. Most of their
provisions have customary character.67

As Dietrich Schindler wrote in 1999:68

The International Criminal Tribunal, in its Tadic decision, came
to the conclusion that many principles originally applicable in in-
ternational armed conflicts had only in the course of time become
customary rules applicable also in non-international conflicts; it
enumerated a considerable number of such customary rules.69

This finding constitutes one of the most important results of the
post-cold war developments. It shows that non-international
armed conflicts are regulated to a much greater extent by legal
rules than had generally been assumed. The International Court
of Justice, in its Advisory Opinion of 1996 on the legality of the
use of nuclear weapons, also affirmed that a great majority of
treaty rules on international humanitarian law had become cus-
tomary. It did not, however, specifically refer to rules on internal
armed conflicts.70

Antonio Cassese,71 Christopher Greenwood,72 and Theodor
Meron73 confirm the customary character of most provisions of
the Geneva Conventions.

In particular, the customary nature of Common Article 3 of
the Geneva Conventions has been affirmed by the International
Court of Justice in the Nicaragua case74 and, more recently, by the
Appeals Chamber of the International Criminal Tribunal for the
Former Yugoslavia in the Tadic case.75 In its decision, the Appeals
Chamber also held that many of the provisions of Protocol 2 can
be regarded as customary law.76

As for jus cogens, according to Article 53 of the 1969 Vienna
Convention on the Law of Treaties, ‘‘[a] treaty is void if, at the
time of its conclusion, it conflicts with a peremptory norm of
general international law. For the purposes of the present Con-
vention, a peremptory norm of general international law is a
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284 DISREGARDING GENEVA CONVENTIONS

norm accepted and recognized by the international community
of States as a whole as a norm from which no derogation is per-
mitted and which can be modified only by a subsequent of gen-
eral international law having the same character.’’

In its Article 60, paragraph 5, the same Convention on the Law
of Treaties exempted international humanitarian law from the
rule of reciprocity.77

The International Court of Justice, in the Nicaragua case, con-
sidered Article 3 of the 1949 Geneva Conventions as ‘‘elementary
considerations of humanity’’ binding all parties to conflicts:

The Court considers that the rules stated in Article 3, which is
common to the four Geneva Conventions, applying to armed con-
flicts of a non-international character, should be applied. The
United States is under an obligation to ‘‘respect’’ the Conventions
and even to ‘‘ensure respect’’ for them, and thus not to encourage
persons or groups engaged in the conflict in Nicaragua to act in
violation of the provisions of Article 3. This obligation derives
from the general principles of humanitarian law to which the Con-
ventions merely give specific expression.78

Loss of Responsibility

Disregarding the Geneva Conventions would be ignoring the col-
lective responsibility of all states that consists in ensuring the re-
spect for these instruments. According to Common Article 1 to
the four 1949 Geneva Conventions and to Article 1 of Additional
Protocol 1, all states parties to these instruments have the obliga-
tion ‘‘to respect and ensure respect’’ for them ‘‘in all circum-
stances.’’ This wording has been widely understood as implying a
double responsibility for every state party: for its own duties as
well as a collective responsibility for the behavior of other states
parties.79

The International Court of Justice holds that Common Article
1 to the 1949 Conventions had turned into customary law.80

Humanitarian rules and principles are to be respected in all
circumstances. This is especially important today, in the case of
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‘‘collapsed states,’’81 ‘‘postmodern wars,’’82 and anarchic con-
flicts.83 According to the ICRC’s Commentary to the 1949 Con-
ventions:

The words ‘‘in all circumstances’’ in Common Article 1 of the
four 1949 Geneva Conventions refer to all situations in which the
Convention has to be applied and these are defined in Article 2.
It is clear, therefore, that the application of the Convention does
not depend on whether the conflict is just or unjust. Whether or
not it is a war of aggression, prisoners of war belonging to either
party are entitled to the protection afforded by the Convention.84

This collective responsibility to ensure respect for the Geneva
Conventions in all circumstances could take many forms.85 It
could be a very powerful tool for an effective implementation,
and enforcement, of international humanitarian law. Even if this
provision was only taken over in Protocol 1 in 1977,86 Common
Article 1 of 1949 could imply obligations both for internal87 as
well as international conflicts.88

Loss of Universal Jurisdiction

Disregarding the Geneva Conventions would mean abandoning
the principle of universal jurisdiction for all states parties in
terms of the prosecution of grave breaches of the Conventions
and blurring the standards of the definition of war crimes.89

The four 1949 Geneva Conventions contain provisions defin-
ing ‘‘grave breaches’’ (which Additional Protocol 1 expanded
and equated with war crimes) and asking the High Contracting
Parties: ‘‘to enact any legislation necessary to provide effective
penal sanctions for persons committing, or ordering to be com-
mitted, any of the grave breaches’’;90 ‘‘to search for persons al-
leged to have committed, or to have ordered to be committed,
such grave breaches, and shall bring such persons, regardless of
their nationality, before its own court. It may also, if it prefers,
and in accordance with the provisions of its own legislation, hand
such persons over for trial to another High Contracting Party
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286 DISREGARDING GENEVA CONVENTIONS

concerned, provided such High Contracting Party has made out
a prima facie case.’’91

Loss of Special Agreements

Disregarding the Geneva Conventions would also entail losing a
valuable tool for special agreements in non-international con-
flicts and with non-state actors.

Special agreements were concluded through ICRC delegates
in the Spanish Civil War (for the application by both the Madrid
Government and the Burgos Junta of the two 1929 Geneva Con-
ventions),92 in Palestine in 1948,93 in the Yemen Civil War in
1963,94 as well as in the Civil War in Nigeria95 in 1969. Both sides
accepted to abide by the four 1949 Geneva Conventions. In Af-
ghanistan, the Soviet Union on one side and the Afghan mujahi-
deens on the other side both signed the same agreement with
the ICRC in order to ease the plight of prisoners: the Soviets let
the ICRC visit prisoners in the Puli-Charki jail in Kabul and the
mujahideens handed over their Soviet prisoners to the ICRC for
a two-year internment in Switzerland before being repatriated to
Mother Russia. In the former Yugoslavia, numerous special
agreements were concluded in Geneva and elsewhere under the
auspices of the ICRC.96 The status of the conflicts—whether in-
ternational or non-international—was left unclear on purpose so
as not to jeopardize ICRC’s activities in the field. In Somalia,
ICRC was allowed to visit a U.S. prisoner of war (POW) in the
hands of General Aidid, thanks to such a special agreement.97

In addition to the general applicability of the Geneva Conven-
tions to a conflict and to the improvement of the treatment of
prisoners on both sides, the establishment of protected areas was
achieved by ICRC thanks to special agreements in Jerusalem in
1948, in Dacca/Dhakka in 1971, in Nicosia in 1974, in Jaffna in
1990, and in Dubrovnik and Osjek in 1991. The rejection by the
UN Security Council of such a procedure for Srebenica—and the
creation of the so-called ‘‘safe areas’’ instead—paved the way for
the massacre of thousands of civilians.98
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Loss of Antiterrorism Rules

Disregarding the Geneva Conventions would mean giving up a
set of rules clearly prohibiting acts of terrorism99 in times of
armed conflict, such as attacks against civilian persons and ob-
jects, hostage taking, torture and ill-treatment, as well as collec-
tive punishments.

Article 33, paragraph 1, of the Fourth Geneva Convention
reads as follows: ‘‘No protected person may be punished for an
offence he or she has not personally committed. Collective penal-
ties and likewise all measures of intimidation or of terrorism are
prohibited.’’

Article 51, paragraph 2, of Additional Protocol 1 also specifi-
cally prohibits acts of terrorism: ‘‘The civilian population as such,
as well as individual civilians, shall not be the object of attack.
Acts or threats of violence the primary purpose of which is to
spread terror among the civilian population are prohibited.’’

Disregarding the Geneva Conventions is certainly not legally
admissible. But:

Could the existing rules and implementation mechanisms be used
more effectively?

Could the limits of the existing rules and mechanisms be identified
more clearly, both in regard to the use of mass destruction weap-
ons and to low-intensity conflicts?

Existing rules and mechanisms could certainly be used more
effectively on the domestic and international level. National im-
plementation regulations as well as the criminal prosecution of
violations by domestic courts could be improved. The role of re-
gional organizations (African Unity, Arab League, Council of Eu-
rope, OSCE, Organization of American States) in ensuring
respect for international humanitarian law ‘‘in all circum-
stances’’ could be enhanced.

The role of the UN, mentioned in Article 89 (‘‘Cooperation’’)
of Additional Protocol 1, could be clarified. This Article reads as
follows: ‘‘In situations of serious violations of the Conventions or
of this Protocol, the High Contracting Parties undertake to act,
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288 DISREGARDING GENEVA CONVENTIONS

jointly or individually, in cooperation with the United Nations
and in conformity with the United Nations Charter.’’

The use of weapons of mass destruction is not explicitly regu-
lated in the 1949 Geneva Conventions or in the 1977 Additional
Protocols.

Less than a month after Hiroshima and Nagasaki, the ICRC
launched an appeal to all Red Cross and Red Crescent National
Societies on September 5, 1945 (‘‘The end of hostilities and the
future task of the Red Cross’’) expressing its ‘‘anxiety for the
future of the Red Cross work in face of the development of war
techniques.’’100 In an Appeal to the States Parties to the Geneva
Conventions of April 5, 1950 (‘‘Atomic Weapons and Non-Di-
rected Missiles’’), the ICRC stressed the incompatibility between
the recently adopted 1949 Geneva Conventions and the use of
the nuclear bomb. The ICRC then requested governments to
make every possible effort in order to reach an agreement pro-
hibiting this weapon and ‘‘non-directed weapons’’ in general, as
a natural complement to the 1949 Geneva Conventions and the
1925 Geneva Protocol. The ICRC motivated this appeal by stress-
ing the contradiction between weapons of mass destruction and
the fundamental principles of international humanitarian law,
the distinction between combatants and non-combatants, and
the prohibition of unnecessary suffering:

The use of this arm is less a development of the methods of war-
fare than the institution of an entirely new conception of war, first
exemplified by mass bombardments and later by the employment
of rocket bombs. However condemned—and rightly so—by suc-
cessive treaties, war still presupposed certain restrictive rules,
above all did it presuppose discrimination between combatants
and non-combatants. With atomic bombs and non-directed mis-
siles, discrimination becomes impossible. Such arms will not spare
hospitals, prisoners of war camps, and civilians. Their inevitable
consequence is extermination, pure and simple. Furthermore, the
suffering caused by the atomic bomb is out of proportion to strate-
gic necessity; many of its victims die as a result of burns after weeks
of agony, or are stricken for life with painful infirmities. Finally,
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its effects, immediate and lasting, prevent access to the wounded
and their treatment.

In 1957, the ICRC presented ‘‘Draft Rules for the Limitation
of the Dangers Incurred by the Civilian Population in Time of
War.’’ Article 14 (‘‘Weapons with Uncontrollable Effects’’) pro-
hibited the use of weapons ‘‘whose harmful effects—resulting in
particular from the dissemination of incendiary, chemical, bacte-
riological, radioactive, or other agents—could spread to an un-
foreseen degree or escape, either in space or in time, from the
control of those who employ them, thus endangering the civilian
population.’’ The Draft Rules were not adopted by the Interna-
tional Conference of the Red Cross at New Delhi in 1957. West-
ern powers were against any regulation of the use of weapons of
mass destruction within the framework of international humani-
tarian law, while the Soviet Union wanted a complete prohibition
of nuclear weapons, not only a restriction of their use.

In 1965, the Twentieth International Conference of the Red
Cross, in Vienna, in its Resolution No. 28, solemnly declared that:

All governments and other authorities responsible for action in
armed conflicts should conform at least to the following princi-
ples:

—That the right of the parties to a conflict to adopt means of
injuring the enemy is not unlimited

—That it is prohibited to launch attacks against the civilian
population as such

—That distinction must be made at all times between persons
taking part in the hostilities and members of the civilian pop-
ulation to the effect that the latter be spared as much as pos-
sible

—That the general principles of the Law of War apply to nu-
clear and similar weapons

On May 19, 1967, the ICRC sent a Memorandum (‘‘Protection
of Civilian Populations Against the Dangers of Indiscriminate
Warfare’’) to the Governments Parties to the 1949 Geneva Con-
ventions and to the Fourth Hague Convention of 1907 concern-
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ing the laws and customs of war on land reminding them of the
Vienna Resolution and requesting governments to sanction these
principles and ‘‘if need be, to develop them in an adequate in-
strument of international law.’’ The ICRC also asked govern-
ments to reaffirm these principles in a resolution of the United
Nations General Assembly and to include them in the instruc-
tions given to the armed forces.101

The United Nations General Assembly Resolution 2444
(XXIII) (‘‘Respect for Human Rights in Armed Conflicts’’) reaf-
firmed the first three principles and left out the fourth prin-
ciple.102

Before the ICRC could start the process of ‘‘Reaffirmation and
Development of the Laws and Customs Applicable in Armed
Conflicts’’ after the adoption of Resolution XX of the Twenty-
first International Conference of the Red Cross, in Istanbul in
1969, it had to agree with the nuclear powers that its endeavor
would only deal with conventional warfare, excluding from its
scope weapons of mass destruction as well as chemical and bacte-
riological warfare.

As a result, the Additional Protocols of 1977 never make any
specific mention of these arms.

The International Court of Justice dealt with the conformity
of nuclear weapons with international humanitarian law in one
Advisory Opinion following two requests.

The first request for an opinion was transmitted to the court
under a World Health Assembly resolution of May 14, 1993, with
the following question: ‘‘In view of the health and environmental
effects, would the use of nuclear weapons by a state in war or
other armed conflict be a breach of its obligation under interna-
tional law including the WHO Constitution?’’

The second was requested by the General Assembly of the
United Nations in Resolution 49/75 K of December 15, 1994
(‘‘Request for an Advisory Opinion from the International Court
of Justice on the Legality of the Threat or Use of Nuclear Weap-
ons’’), pursuant to Article 96, paragraph 1 of the Charter of the
United Nations, on the following question: ‘‘Is the threat or use
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MICHEL VEUTHEY 291

of nuclear weapons in any circumstances permitted under inter-
national law?’’

On July 8, 1996, the International Court of Justice gave its advi-
sory opinion in response to the two inquiries. On one hand, the
court did not find any international rule specifically prohibiting,
in all circumstances, the threat or use of nuclear weapons during
an armed conflict. On the other hand, the court decided unani-
mously that any use of nuclear weapons would be subject to the
rules and requirements of international humanitarian law.

The issue is certainly not closed. As Judge Géza Herczegh said:
‘‘Given the importance of the Advisory Opinion and of the con-
trasting views expressed by the members of the court, it would
seem most important that eminent experts in international hu-
manitarian law thoroughly investigate the theoretical questions
that may be raised in this connection.’’103

Is Disregarding the Geneva Conventions
Politically Advisable?

Are the Geneva Conventions to be discarded by the new real-
ists—in a time without mercy—as the remnant of idealists of the
second half of the last century?

Loss of Time

Disregarding the Geneva Conventions would entail, from a politi-
cal point of view, losing at least fifty years of campaigning for
humanitarian standards in armed conflicts.

The 1949 Geneva Conventions, with the UN Charter in 1945
and the Universal Declaration on Human Rights in 1948, are the
result of the tragic suffering of millions of civilians and prisoners,
victims of total war and genocide in Europe and in Asia. The
survivors pushed for the adoption of international instruments
in order to avoid the repetition of such tragedies. Many govern-
ments, international and regional organizations, as well as the
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civil society, especially international humanitarian organizations
and human rights NGOs, strived for decades to guarantee a bet-
ter respect of these instruments.

Loss of Universality

Disregarding the Geneva Conventions would entail, from a politi-
cal point of view, losing the universality of humanitarian stan-
dards, re-establishing different areas and levels of protection of
human dignity in armed conflicts.

The Geneva Conventions, since the First Convention in 1864,
did incorporate in a single body of international law—recently
known as ‘‘international humanitarian law,’’ and also as ‘‘laws of
war,’’ ‘‘laws of armed conflicts,’’ or even ‘‘human rights in armed
conflicts’’—rules and customs originating from all civilizations.
Before this progressive universalization of humanitarian customs,
first limited to ‘‘civilized nations,’’ humanitarian restraints in war
were limited within the same tribe, nation, civilization; wars
against adversaries outside of the group were usually not con-
ducted according to the same restraints. The possible demise of
the universal standards painstakingly attained through the Ge-
neva Conventions could mean the return to various standards
applicable within diverse groups. As the brief Kosovo campaign
demonstrated, strikingly diverging interpretation of humanitar-
ian restraints within a military alliance nearly provoked the
breakdown of a coalition.104

Loss of Dialogue

Disregarding the Geneva Conventions would entail, from a politi-
cal point of view, losing an important common ground for main-
taining a minimal dialogue even in the midst of conflicts, as well
as powerful tools for the re-establishment of peace and for the
sustainability of peaceful settlements.

The exchange of names and messages between prisoners and
their families, the passage of relief supplies, more importantly
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the release of prisoners or the repatriation of civilians, keep com-
munication between warring parties open—directly or through
intermediaries such as the ICRC. Such contacts give opportunity
for belligerents to engage in truces, cease-fires, and even peace
negotiations. The fact that prisoners are visited by ICRC dele-
gates, identified, taken care of, their families reassured on their
survival and well-being, and themselves certain of being released
and repatriated contribute to the peaceful settlement and to its
sustainability. On the contrary, attacks against civilians, mistreat-
ment of prisoners, and denial of visits by the ICRC do nothing to
create an atmosphere leading to dialogue. The re-establishment
of normal, trustful relations between Germany and the USSR
after 1945, on one hand, and between the U.S.A. and Vietnam
after 1975, on the other hand, was considerably influenced by
the treatment of POWs during the wars. The first American Am-
bassador in Hanoi was a former POW, who had to demonstrate
that the noncompliance by the Democratic Republic of Viêt-Nam
of the Third Geneva Convention was past history.

Loss of Restraint

Disregarding the Geneva Conventions would entail, from a politi-
cal point of view, losing restraints in the use of violence that aim
at avoiding degradation between adversaries and among one’s
own population.

Veterans coming back home often experience severe problems
within their families and communities, partly because of lack of
limitations while they were engaged in combat.105

Loss of Movement

Disregarding the Geneva Conventions would entail, from a politi-
cal point of view, losing rules that could effectively prevent the
movement of internally displaced persons (IDPs)106 and of refu-
gees.

Most internally displaced persons and refugees were com-
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pelled to move from their homes by violations of international
humanitarian law. Implementing international humanitarian law
would be the best way to prevent the creation of IDPs and refu-
gees and avoid social and security problems in recipient coun-
tries and territories.

Loss of POWs and MIAs

Disregarding the Geneva Conventions would entail, from a politi-
cal point of view, losing procedures allowing the repatriation of
prisoners of war, civilian internees, and internally displaced per-
sons as well as of refugees. Unsolved humanitarian issues become
serious political issues (refugees, missing, disappeared,107

MIAs,108 etc.), necessarily leading to the renegotiation of issues
that could have been solved easily through a faithful implementa-
tion of the Geneva Conventions.

The Third Geneva Convention explicitly provides for a clear
and rapid identification of the prisoners, a location of their de-
tention places, a monitoring of their health, and the exchange
of messages between prisoners and their families. According to
Article 118, the release of the prisoners shall happen ‘‘without
delay after the cessation of active hostilities.’’ The non-respect of
this rule after the war between Iraq and Iran was unfortunately
facilitated by a UN Security Resolution asking for—in this
order—the cease-fire, the withdrawal of the troops on the bor-
der, and only then the release and repatriation of the POWs. As
a result, thousands of POWs on both sides were not repatriated
for many years after the end of hostilities. This leads to severe
consequences on the individual, family, national, and regional
level.

Loss of Private Property

Disregarding the Geneva Conventions would mean losing stan-
dards prohibiting the destruction of civilian objects indispens-
able for the survival of the civilian population. The violation of
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those standards generates the need for relief, medical, and food
assistance during the conflict and reconstruction thereafter.

The 1949 Geneva Conventions and especially both 1977 Addi-
tional Protocols prohibit the destruction of objects indispensable
for the survival of the civilian population.

Loss of Casualty Guidelines

Disregarding the Geneva Conventions would mean losing guide-
lines that aim at minimizing civilian casualties109 and keeping a
good image for one’s cause, as well as standards of behavior that
avoid alienating the civilian population of occupied territories
and thus lessen the support for resistance movements.110

Loss of International Security

We would also lose a set of standards essential for international
security referred to in many resolutions of the United Nations
(Security Council, General Assembly, Commission on Human
Rights, and other UN organs), of regional organizations, and in-
ternational human rights NGOs in the last fifty years; and an im-
portant aspect of multilateral and international cooperation at a
time when solidarity might be greatly needed on many levels.111

The four Geneva Conventions on the protection of war victims
constitute an important part of international cooperation. They
contribute to international security, facilitate dialogue between
warring parties, aid in the re-establishment of peace and to the
sustainability of peaceful settlements.

The first items to be discussed during negotiations are often
humanitarian issues, such as visits by the ICRC to prisoners of
war, their release,112 or the plight of civilians.

Violations of the Geneva Conventions exacerbate conflicts,
leading to escalations of hostilities and adding obstacles to the
efforts for a peaceful settlement of conflicts.

Violations in one part of the world—if not met by an appro-
priate reaction by individual states and/or by the international

.......................... 10144$ CH15 04-29-03 16:19:06 PS



296 DISREGARDING GENEVA CONVENTIONS

community—are too often imitated on the spot in other parts of
the world.

Violations of the Geneva Conventions often are the cause of
movements of internally displaced persons and of refugees, and
can facilitate criminal activities in the area of conflict and well
beyond.

Violations of the Geneva Conventions represent a serious
threat to international security, at the regional level and world-
wide, because:

—They are a frequent cause of or pretext for foreign armed inter-
vention. Violations of international humanitarian law thus served
to justify armed intervention in Iraq, Somalia, Bosnia-Herzegovina,
Kosovo, and East Timor.

—They lead to a geographical extension of conflicts, as shown by the
wars in Algeria and Vietnam and the wars of liberation in Africa,
or even the recent and current conflicts in the African Great Lakes
region.

—They create a system of anarchic instability at national, regional,
and international levels. The situations in Sierra Leone, Liberia,
and Guinea are recent examples of this kind of anarchy, fomented
and fueled by the warring parties, who lived by preying on the
civilian population, or even on the humanitarian agencies. Af-
ghanistan and Colombia are other current examples of anarchy
leading to disturbances and giving rise to trafficking and various
kinds of terrorism.

—They cause large-scale movements of displaced persons and refu-
gees, which are sometimes recognized by the United Nations Se-
curity Council as threats to security. Even during internal armed
conflicts, population displacements are strictly prohibited. Article
3, common to the 1949 Geneva Conventions and their Additional
Protocol 2 of 1977, contain rules that, if respected, would signifi-
cantly reduce the number of refugees and internally displaced per-
sons, and victims in general. Respect for international
humanitarian law would also imply the separation of combatants
from civilians, the disarming of camps, the careful placing of refu-
gees, and preventing combatants from using refugees for cover or
aid supplies.113
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—They may contribute to or even cause terrorism. In the words of
Madeleine Albright, former Secretary of State, quoted in the Chris-
tian Science Monitor of November 15, 2002: ‘‘We need to figure out
what are the circumstances that cause unhappy people to strap
bombs to themselves.’’114

Is Disregarding the Geneva Conventions
Militarily Advantageous?

The Geneva Conventions and their Additional Protocols were
discussed, adopted, and ratified by decision-makers, including
military experts. Have they been overtaken by the new realities
of war, both high-technology and low-intensity warfare?

Destruction of Humanitarian Values

Disregarding the Geneva Conventions would mean, from a mili-
tary point of view, destroying humanitarian values largely based
on universal military ethics, traditions, and honor;115 and giving
up decades—even centuries—of humanitarian customs embod-
ied in the Geneva Conventions and incorporated in military man-
uals and instructions. Abiding by the Geneva Conventions is also
an important part of military discipline116 and legitimacy of an
army117 and of individual units.118 In November 1847, one of the
founders of the ICRC, Swiss General Dufour, issued the following
proclamation to the Confederation troops under his command:
‘‘Confederates, I place in your keeping the children, the women,
the aged and the ministers of religion. He who raises a hand
against an inoffensive person dishonours himself and tarnishes
his flag.’’119

Among the reasons for the military to abide by the Geneva
Conventions, we could mention:

—International humanitarian law was developed in the real world of
military practice, not in an ideal world imagined by academics or
humanitarians, but out of expediency and mutual interest. The
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input of military specialists was constant throughout the codifica-
tion of the Geneva Conventions. International humanitarian law
is not divorced from the day-to-day military practices and profes-
sional military standards.

—Combatants do not get a free ride because they are fighting a liber-
ation war or a war against terrorism. The forms of war change, but
the core of international humanitarian law does not.

As an important military document recently stated:

Military power must be wielded in an unimpeachable moral fash-
ion, with respect for human rights and adherence to the Geneva
Conventions. This morality should not be a matter of legality, but
of conscience.

Moral behavior is essential for gaining and maintaining the pos-
itive worldwide reputation of American fighting men and women
as well as the confidence and support of the American people, a
basic source of American military strength.120

Jeopardizing Protection

Disregarding the Geneva Conventions would mean jeopardizing
clear and universally agreed-upon guarantees for the protection
of combatants in case of injury, sickness, shipwreck, and capture;
and undermining the probability that one’s own soldiers would
be receiving POW status and treatment in case of capture.

Limiting Surrender

Disregarding the Geneva Conventions would mean limiting the
probability of the surrender of enemy combatants, in view of the
uncertainty they could have on their treatment and status; the
surrender of the enemy may be more easily obtained if the
enemy knows that it will be treated humanely.

The principle of humanity,121 the cornerstone of humanitarian
law, has frequently been opposed to military necessities. Never-
theless, these two essential factors are not necessarily contradic-
tory. On the contrary, humanity and military effectiveness are
often complementary; the best approach is, indeed, to highlight
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the mutual military, political, and economic benefits of recogniz-
ing the enemy—civilian or combatant—as a human being with
the same dignity as one would wish for oneself.

Besides, attacks against the civilian population, far from reduc-
ing it into submission, often incites it to resistance. One should
use the dynamic role of humanitarian action to disarm the adver-
sary or, in the words of the famous Chinese strategist Sun Tzu, to
‘‘build a golden bridge to the retreating enemy,’’ meaning:
‘‘Treat the captives well, and care for them. Generally, in war, the
best policy is to take a state intact; to ruin it is inferior to this. To
capture the enemy’s army is better than to destroy it; to take in-
tact a battalion, a company, or a five-man squad is better than to
destroy them.’’122

One of the fundaments of the four Geneva Conventions on the
protection of war victims is military self-interest: the first three
Conventions protect members of the armed forces when
wounded or sick (First Convention), shipwrecked (Second Con-
vention), captured (Third Convention). The Fourth Convention,
relating to the treatment of civilians, could protect their own
families in occupied territories, or if wounded or interned. Each
of the four Conventions contributes to military discipline. Disci-
pline of one’s own troops must incorporate the respect of hu-
manitarian restraints. History shows that when combatants are
given free rein to kill and destroy indiscriminately, or to commit
acts of savagery against the enemy, they will more likely turn
against their own leaders and act ruthlessly against their own
population. To assure that humanitarian principles are respected
and implemented at this most basic level, credible instruction
and rigorous training are essential. To this end, it is important
that these rules be disseminated simply and clearly in military
manuals or instructions123 and that they be coupled with a system
of disciplinary sanctions guaranteeing their observance.124

Is Disregarding the Geneva Conventions
Ethically Acceptable?

If one cornerstone of the Geneva Conventions is military self-
interest, another is ethics—of religious or humanist origin, aim-
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ing at the preservation of the survival of the group and at the
respect of fellow human beings, even in time of war. The most
universal formulation of this ethical basis for the Geneva Conven-
tions is the Golden Rule, in its positive (‘‘Do unto others . . .’’)
and negative (‘‘Do not do . . .’’) forms.

Loss of Human Dignity

Disregarding the Geneva Conventions would mean, from an ethi-
cal point of view, undermining a cornerstone of our civilization
for the protection of human dignity in armed conflicts;125 losing
the common denominator of humanitarian principles and rules
based on all civilizations, building a thin red line between all civi-
lizations;126 and recreating ‘‘islands of humanity’’ within the in-
ternational community, with different levels of humanitarian
standards.

The Golden Rule can be found in several civilizations, not only
Judeo-Christian ones, and states: ‘‘So, whatever you wish that
men would do to you, do so to them.’’127

This rule was set to ensure the survival of a group, and forbade
behaviors that would have permanently endangered the group.128

Indigenous peoples of all continents have attempted to prevent
excesses that would turn conflicts into collective suicides. The
customs of Melanesians,129 Inuit,130 and Nilotic peoples;131 Bud-
dhism,132 Hinduism,133 Taoism,134 Confucianism,135 and Bus-
hido136 in Asia; Judaism,137 Christianity,138 and Islam139 in the
Middle East; customary humanitarian law in Africa;140 and mu-
tual restrictions imposed by chivalry and military honor141 in Eu-
rope contain examples of rules of ‘‘Life-Affirmative Societies,’’ in
which the main emphasis of ideals, customs, and institutions is
the preservation and growth of life in all its forms.142

Loss of Legitimacy

Disregarding the Geneva Conventions would mean ‘‘destroying
one’s cause by the very means used to defend it’’ (Camus):143
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undermining the legitimacy of military actions. Civilian casual-
ties, allegations of ill-treatment, torture, and execution of prison-
ers that stained various wars did bring these military operations
to an end, due to the reaction of the ‘‘public conscience’’ against
torture,144 killing of civilians,145 and mistreatment of prisoners.146

This has also been true for peacekeeping operations.147

Loss of Civilian Population

Disregarding the Geneva Conventions could also be threatening
the survival of the civilian population locally or on a broader
scale. Over the course of time, we have seen in each civilization
‘‘islands of humanity’’ being formed, inside which certain rules
limited violence in war-time, by imposing responsibilities toward
victims.

The Geneva Conventions sum up these rules on a universal
level. What is at stake today is not so much the survival of the
tribe or the nation or a specific individual civilization, but hu-
mankind as a whole. We need to maintain those values of com-
mon humanity, cooperation, and equal respect.148

Breaking the Geneva Conventions (and underogable human
rights such as the prohibition of torture) using the defense of
democracy and freedom as a pretext would be fallacious.

Beyond the literal meaning of the Conventions, there is a need
to stress the spirit of the Conventions, and the common interest
in keeping up the standards for our survival.

Conclusion and Proposals

Can the Geneva Conventions survive such merciless wars, con-
flicts, where everything seems permissible, where every limitation
is equaled to weakness?

As Georges Abi-Saab recently wrote, ‘‘There is no need to rein-
vent the law.’’149

What is really needed is a better application of existing rules,
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customs, and existing mechanisms, a stronger political will to
abide by the fundamental principles and rules of humanity.

Here are three proposals to contribute to a reinforcement, a
renewal, and a better implementation of the Geneva Conven-
tions in today’s conflicts:

—Reaffirm the fundaments
—Train, teach, educate, and research
—Implement and enforce essential existing rules

Reaffirm the Fundaments

Reaffirm the foundations of the Geneva Conventions through a
declaration of the fundamental humanitarian rules, customs,
and principles applicable in armed conflicts in a simple, easy-to-
understand form.150 The struggle for the respect of fundamental
humanitarian rules in today’s conflicts is not a lost cause; it is
nevertheless an uphill battle to uphold the ‘‘principles of human-
ity and the dictates of public conscience.’’151

There is no need to redraft or to renegotiate the formulation
of these fundamental rules. They already exist:

Common Article 1 to the four Geneva Conventions of 1949
Common Article 3 to the four Geneva Conventions of 1949
Article 12 (‘‘Protection and Care’’) of the First Convention
Article 12 (‘‘Protection and Care’’) of the Second Convention
Article 13 (‘‘Humane Treatment of Prisoners’’) of the Third Con-

vention
Article 27 (‘‘Treatment. General Observations’’) of the Fourth

Convention
Article 48 (‘‘Civilian Population—General Protection against Ef-

fects of Hostilities—Basic Rule’’) of Additional Protocol 1 of
1977

Article 75 (‘‘Fundamental Guarantees’’) of Additional Protocol 1
as well as:

—Article 10 (‘‘Protection and Care’’)
—Article 11 (‘‘Protection of Persons’’)
—Article 15 (‘‘Protection of Civilian Medical and Religious Per-

sonnel’’)
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—Article 16 (‘‘General Protection of Medical Duties’’)
—Article 35 (‘‘Methods and Means of Warfare—Basic Rules’’)
—Article 40 (‘‘Quarter’’)
Articles 4 (‘‘Fundamental Guarantees’’) and 5 (‘‘Persons Whose

Liberty has been Restricted’’) of Additional Protocol 2
—The Martens Clause

Train, Teach, Educate, and Research

Train, teach, and educate arm bearers,152 troops, police, militias,
armed groups, and trainers, including foreign trainers and for-
eign private security groups, in fundamental restraints of vio-
lence and essential humanitarian principles.153

This could include mobilizing public role models (such as art-
ists154 or athletes) in close contact with the local traditions155 who
can influence leaders or public opinion at large. Spiritual leaders
should participate in those campaigns, especially when religious
and spiritual values have been used to fuel conflicts.156

Implement and Enforce Essential Existing Rules

Strengthen the implementation of the existing rules through a
better use of existing legal mechanisms and other remedies
against violations.

The international community of States Party to the 1949 Ge-
neva Conventions should reaffirm their collective responsibility
according to Article 1, common to all four Conventions and to
Protocol 1.157 The role of the United Nations could also be clari-
fied.158

Other remedies exist and could be used to improve the respect
for the Geneva Conventions, by states and by non-state actors.159

The Geneva Conventions are not only the result of painful ex-
periences of war victims, long negotiations, decisions by courts,
practice of states, and writings of legal experts. The Geneva Con-
ventions are based on the balance between military interest and
universal humanitarian principles. What is needed today is a bet-
ter application of the existing law and implementation mecha-
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nisms, more creative interpretation and remedies to overcome
the limitations of the letter of the law and to support the spirit of
the Conventions and their Additional Protocols. Multidiscipli-
nary research and training in history, anthropology, ethics, and
spiritualities would highlight the renewed necessity of humanitar-
ian standards in conflicts. Such research would also give evidence
of the contribution of the Geneva Conventions to peace and se-
curity on the national, regional, and international level. It could
show as well that violations of the Geneva Conventions are short-
sighted, and do not meet the military and political interests of
any warring party. It might, indeed, be too easy for lawyers and
other experts without any battlefield experience to put aside the
Geneva Conventions. It might seem the easy way out for political
leaders to declare the Geneva Conventions inapplicable to a par-
ticular conflict, territory, category of prisoners or civilians. The
reality of conflicts could well bring back the mutual interest of
parties, even in asymmetrical conflicts, to abide by fundamental
principles. Even if one side is violating the Geneva Conventions,
there is a unilateral interest in respecting them. To grant hu-
mane treatment to an enemy who surrenders is less costly mili-
tarily than to corner him and face heroes and fanatics.
Respecting civilians is good for the image, and militarily sound,
because it avoids excessive resistance, even terrorism. The Ge-
neva Conventions could prove very advantageous, both in today’s
and tomorrow’s conflicts, for everyone: for superpowers as well
as for smaller nations; for governments and non-state insurgents;
for regular armies as well as non-state actors. What is needed is
not the undermining of this vital set of rules, but rather the rein-
forcement of the Geneva Conventions on every possible level:
legal, political, military, ethical, and spiritual.
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